





iateyel 





Bar 
Associ 


| 


Library of Congress, 


Order Division, (6578x) 
| Washington 20. D. Cc. 


























Akron, O. 
Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
Camden, N. J. 
Cincinnati, O. 
Cleveland, O. 
Columbus, Ga. 
Columbus, O. 
Dallas, Tex. 
Dayton, O. 
Decatur, Ga. 


SOUND underwriting practices have 
built for Lawyers Title a reputation 
for integrity, stability and service 
that attracts more and more business 
each year. 
More than 2,000 banks, 700 savings Rico. 


and loan associations, 300 life insur- 
ance companies, 3,000 mortgage brok- 
ers and 12,000 attorneys are among 
its valued customers in 43 states, Dis- 
trict of Columbia, Hawaii and Puerto 


The protection to policyholders offered by Lawyers 
Title is outstanding. In 1955 it increased its 


CAPITAL 
SURPLUS 
RESERVES 
TOTAL 


by $ 500,000 to $ 4,000,000 
by 639,143 to 4,001,426 
by 1,107,007 to 6,581,740 
by $2,246,150 to «$14,583,166 


lawyers Title is financially larger than any other company en- 


gaged exclusively in the title business. 


Chicago 


Detroit, Mich. 
Flint, Mich. 
Freehold, N. J. 


Grand Rapids, Mich. 


Macon, Ga. 
Marietta, Ga. 
Miami, Fla. 


Mount Clemens, Mich. 


Newark, N. J, 
New Orleans, La. 


Newport News, Va. 


New York, N. Y. 


NATIONAL TITLE DIVISION OFFICES 


New York 


BRANCH OFFICES IN: 


Norfolk, Va. 
Pittsburgh, Pa. 
Pontiac, Mich. 
Richmond, Va. 
Roanoke, Va. 


Savannch, Ga. 
Springfield, Ill. 
Washington, D. C. 
White Plains, N. Y. 
Wilmington, Del. 
Winston-Salem, N. C. 
Winter Haven, Fia. 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 200 OTHER CITIES 






Investors in real estate 
and real estate securities 
throughout the country 
know there is no better 
title insurance than 
a policy issued by 


lawyers Title 
Insurance (orporation 


Home Office ~ Richmond .Virginia 











The 
Ame 
View 


The | 


Eugen 


The | 
Georg 


The 
Herbe 


The 
Paul | 


The 
Guy | 
The 
Willia 
Relic 
Henry 


Fair 
Marg 


Will 
John 


Edit 
Rep: 
New 
Whe 
Dep 
Tax 
Acti 
Bar 
Our 
Nor 
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This Month’s Cover 


The features on our cover this month are those of Daniel 
Webster (1782-1852), one of the great figures in American 
history and one of the finest constitutional lawyers ever to 
appear before the Supreme Court of the United States. He 
played a leading role in McColloch v. Maryland, Gibbons v. 
Ogden, and Osborn v. Bank of the United States among other 
great cases. A staunch conservative, Webster served as Sec- 
retary of State to two Presidents but his party denied him 
its support for the Presidency. He is perhaps best remem- 
bered as the “Defender of the Constitution” in the growing 
storm over slavery and secession that culminated in the 
Civil War eight years after his death. 
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The President's Page 


E. Smythe Gambrell 


* Before writing this (March 1), 
| reviewed early returns of the As- 
sociation’s great membership cam- 
paign, which reached the “action” 
stage February 10..With pride and 
gratitude we may say that during 
the past twenty days (February 10 
to March 1) the American Bar As- 
sociation has achieved a greater in- 
crease in its membership than in the 
preceding twenty years (1936-56) . 
In twenty days, through the 
determined and unremitting efforts 
of ten thousand loyal teamworkers, 
we have brought in more than thirty 
thousand new members, and the 
campaign is still on. 

Many states already have reached 
their quotas. Several cities have 
doubled theirs. In all parts of the 
country spectacular results have 
been achieved where the person-to- 
person contacts were pushed hard 
and on schedule. Inevitably, in some 
places, there have been delays in 
getting started and complications 
preventing a prompt windup of the 
solicitations. In these areas captains 
and teamworkers are staying on the 
job, and there still is time for them 
to reach their goals before a final 
state-by-state, city-by-city tabulation 
is reported in the JOURNAL. 

Members of the Association may 
take pride in more than the statis- 
tics of this campaign. It has been 
much more than a financial success. 
lt represents more 
precedented 


than an un- 
membership increase. 
More important is the professional 
renaissanee it has produced. It has 
given us an awareness of our com- 


non opportunities and responsibil- 





ities. In this great unified effort, we 
as a profession have found our soul. 
Our national organization has 
formed a warm and vital comrade- 
ship with the state and local as- 
sociations. Lawyers everywhere have 
gained a new conception of the 
American Bar Association and a 
more direct and personal interest in 
its program and objectives. 

As I have said before, increased 
membership, however gratifying, is 
not the end. It can be the means. 
We must not break faith with those 
whose great labors are bringing suc- 
cess to our membership campaign, 
or those who have joined the Associ- 
ation at our invitation. Ours is a 
service organization. With the new 
resources, personal and financial, we 
shall be in a position to better serve 
our profession and the public. We 
can better man and finance our sev- 
enteen Sections and sixty-four Com- 
mittees and work constructively 
with state and local associations in 
joint endeavors. We have lagged in 
research. The American Bar Foun- 
dation has been created largely to 
operate in that field. Through the 
years, we have not kept abreast with 
the rapid developments around us 
which have affected vitally our pro- 
fessional interests. Traditionally we 
have gloried in our unyielding in- 
dividualism, our individual respon- 
sibilities and loyalties to our clients. 
In this we may have gone so far as 
to overlook our opportunities and 
duty to get together in great enter- 
prises for the advancement of the 
public and the protection of our- 
selves. The time has come, I believe, 
for the legal profession seriously to 


consider a sweeping reappraisal of 
itself—a thorough-going study of its 
position in society—its past, its pres- 
ent and its future. Our beginning in 
England ten centuries ago presuma- 
bly was in response to a public need. 
Where do we stand now? Are we 
well regarded? Have we grown in 
usefulness and public esteem? Are 
we alert and taking advantage of 
every opportunity to provide the 
professional leadership in lawmak- 
ing and improvement of court ad- 
ministration which the public has 
a right to expect from a group to 
which it has given a valuable and 
exclusive franchise? Are we effec- 
tively analyzing the needs of our 
clients and improving our training, 
our techniques and our services to 
better meet these needs? The fact 
that only one fourth of the people 
needing legal services consult law- 
yers and that the trend is away from 
courts and lawyers and toward bu- 
reaucracy and arbitration and lay 
experts would indicate that we may 
have been asleep on the job. In this 
the public has been the loser. We, 
too, have been the loser in prestige 
and economic position. What a chal- 
lenge to use the new strength of our 
national organization to systemat- 
ically explore and study the prob- 
lems that beset us, to achieve our 
destiny and claim our heritage! 
What I am suggesting is not to 
be confused with the recent Survey 
of the Legal Profession, which was 
confined largely to assembling statis- 
tical information about numbers 
and locations of lawyers and their 
office arrangements and incomes. We 
(Continued on page 366) 
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Federal Taxation. 


under the 1954 Code. 


by the 1954 Code. 
TEXT —— NOW COMPLETELY REWRITTEN — 
over 3500 pages covering every aspect of in- 
come, gift and estate taxation, presenting the 
conclusions of two nationally recognized tax 


authorities. 


ANNOTATIONS — answers are distilled from 
more than 20,000 cases and rulings, in an inte- 
grated smooth-flowing text rather than in a dis- 


connected series of case digests. 


CODE — in a separate 4th binder, annotated by 


full Reports of Congressional Committees. 


CHARTS — 51 charts show graphically the inter- 
relationships between the questions discussed in 
each of 51 chapters, make it easy to orient your 


questions to the broad tax picture. 


TABLES — rate tables, statutory reference tables 
and a case table with parallel citations to USTC 
and AFTR. 


INDEX — over 6500 index entries offering pin- 
point findability to the entire text. 


NEWS LETTER — 4 to 8 pages each month high- 


lighting the recent decisions or other tax events. 


SERVICE — monthly, keeps the entire set to date. 


300 American Bar Association Journal 


Coordinates The 1939 and 1954 Codes 


RABKIN AND JOHNSON S 
FEDERAL INCOME GIFT 
AND ESTATE TAXATION 


Jacob Rabkin Mark H. Johnson 

of the New York Bar, widely of the New York Bar, Member 
known lecturer on taxation for of the Council, American Bar 
the American Bar Association Association, Section of Taxa- 
and the Practising Law Insti- tion. He has been Special Con- 
tute. He is one of the distin- sultant to the American Law 
guished tax authorities on the Institute Tax Project which 
Planning Committee of New greatly influenced the 1954 
York University's Institute on Tax Law. 





Does this unique 3-way job for you: 


(1) Analyzes the differences between the 1939 Code and the 1954 Code. 
(2) Picks out the decisions and rulings under the 1939 Code which are still the law 


(3) Tells you how the other decisions and rulings under the 1939 Code are changed 


THE ‘“‘SUBJECT MATTER APPROACH’’ — You don't have to 
know the section numbers of the Internal Revenue Code to find 
your way around in this text-service. Just flip to the chapter cover- 
ing your ‘subject matter’’. It correlates all the related tax questions, 
and gives the answers—in one place. 

THE NET EFFECT of the statutes, regulations and court decisions is 
distilled into each of the subject groups to give you a thought-out 
conclusion. All the tax results . . . beneficial, penalizing, balancing, 
compensating . . . that stem from any act or transaction are ana- 
lyzed in plain language. 

CONTINUOUSLY CURRENT TEXT means that the answer to your 
problem is in the text, reflecting existing law and current interpre- 
tations. You don't find a ‘‘yes"’ in the text, and a ‘‘no” in a dis- 
connected supplement. 

BOTH CODES are covered as explained above. New Cases still 
interpreting the old Code will continue to be reflected in the text, 
due to necessity of working with the old Code for years to come. 
NEW LAW — Loose-leaf CODE volume is in large, legible type, 
annotated by interspersed Reports of the Congressional Commit- 
tees. It is highly valuable to have this interpretive material right 
where you need it, after each section of the Code. 
SUBSCRIPTION INCLUDES: 

1. Four binders containing TEXT supported by regulations and de- 
cisions and Internal Revenue CODE annotated by interspersed 
notes of Congressional Committees. 

2. Monthly REPORTS which keep all information up to date. 

3. Monthly newsletter (TAXES TODAY) which highlights all tax 
developments. 

Price, 4 volumes including monthly reports for 1 year, $75. 


APPROVAL Mail to Matthew Bender & Company 
ORDER BLANK Albany 1,N. Y. 


Please mail subject to two weeks’ free approval, RABKIN and JOHN- 
SON’S FEDERAL INCOME GIFT AND ESTATE TAXATION, 4 volumes, 
including monthly reports for a year. ABA 
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rhe objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation ol 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Conler- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 












the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years 
after an applicant's admission to the Bar, the dues are 
$4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of 
the JouRNAL. There are no additional dues for member- 
ship in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $3.00; Criminal Law, $2.00; 
Insurance Law, $5.00; International and Comparative 
Law, $3.00; Judicial Administration, $3.00; Labor Re- 
lations Law, $6.00; Mineral Law, $5.00; Municipal Law, 
$3.00; Patent, Trade-Mark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago $7, Illinois, 
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In the January issue of The American Bar Asso- 
ciation Journal, there appeared a timely and im- 
portant public interest advertisement entitled 
“Modern Factoring And How It Meets Today’s 
New Financial Requirements.” This is one of the 
most comprehensive analyses ever published on 
the subject, and it is creating widespread interest. 


At the time of publication, reprints of this 5- 
page article were offered without charge to mem- 
bers of the legal profession. The response has been 
gratifying. 


If you did not see this public interest advertise- 
ment, we would be pleased to send you a reprint 
with our compliments. If you would like additional 
copies for your files, please indicate the quantity. 
Address your request to Mr. Walter M. Kelly, 
President, Commercial Factors Corp., Two Park 
Avenue, New York 16, N. Y. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 
itself the right to select the communications which it will publish and to reject 
others. The Board is not responsible for matters stated or views expressed in any 


communication. 





He’s “Under” Social Security 
and He Doesn't Like It 


® I have been astonished at the way 
so many members of the Bar are 
yearning to bring themselves and 
their fellows under compulsory So- 
cial Security, a scheme which never 
was designed to and does not afford 
an adequate retirement plan for pro- 
fessional men and women. It was 
originally keyed to a maximum an- 
nual income of $3600 which has late- 
ly been raised to $4200, which is 
about the wage of the janitor of the 
lawyer’s office building. The fallacy 
of trying to make one plan (this one 
keyed to a subsistence level) serve 
those of all incomes from the lowest 
to the highest ought to be apparent. 

I happen to have had some per- 
sonal experience in the matter, be- 
cause I have just retired after thirty- 
seven years as an “employee”, that is, 
a full-time salaried attorney for a 
corporation, and I have theoretical- 
ly been allowed $105 per month So- 
cial Security with which to care for 
my wife and four boys, three of them 
in college, the monthly budget being 
over $1000. Accordingly, I have be- 
gun the “self-employed” practice of 
law at which I expect to make more 
than $1200 per year. If I do, the 
Government snatches back the $105, 
although I have been paying the 
maximum Social Security tax for 
twenty years. This remains true until 
I reach age 72, whereon the Govern- 
ment assumes the risk of insolvency 
by allowing me to draw the $105, 
earn all I can and wallow in wealth. 
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If Social Security is made obliga- 
tory for self-employed attorneys, all 
will be subject to the same rule I 
have encountered. If any of the Bar 
think they are going to make a tech- 
nical retirement, draw benefits and 
practice law on the side, they had 
better take another look at Title 42, 
U.S.C. One does not lose Social Se- 
curity benefits unless he earns more 
than $1200 per year in a trade or 
business, which prior to the 1954 
amendments, did not include the 
practice of law, medicine, etc., 42 
U.S.C. 411 (c) (5). But that provi- 
sion was emasculated by the 1954 
amendment of Section 403 (e) (4) 
(B), which now provides that, for 
the purpose af determining excess 
earnings prior to age 72, the practice 
of law, medicine, etc., does constitute 
a trade or business. 

Moreover, the Government does 
not have to dog your footsteps to see 
if you have made more than $100 in 
any month, for Section 403 fe) (3) 
(B) provides that “an individual 
will be presumed, with respect to 
any month, to have engaged in self- 
employment in such month until it 
is shown to the satisfaction of the 
Secretary that such individual ren- 
dered no substantial services in such 
month with respect to any trade or 
business”. Since this requires proof 
of a negative, which is difficult and, 
to say the least will require much 
bureaucratic surveillance and many 
trips to the administrator’s office, the 
aged practitioner will wonder wheth- 
er or not he is retired. I would as- 
sume that the maintenance of an 


office would provide conclusive proof 
of engagement in trade or business. 
It follows that, until age 72, the 
lawyer must either accept the $105 
per month or keep on practicing law 
But the age 72 can be changed at any 
time, even after one, in reliance 
thereon, has retired at that age. Both 
the age and the allowed earnings 
have been changed. The Social Se- 
curity scheme is not contractual, it is 
not an annuity or otherwise calcu- 
lated actuarially in proportion to 
premiums paid. There is no techni- 
cal connection between the Social Se- 
curity tax and the benefits. One may 
pay the tax for years and never re- 
ceive benefits, while others may re- 
ceive benefits with comparatively 
small aggregate payment of taxes. 
Henry W. Col. 


Riverside, California 


Life Goes to an Indictment— 
The Brinks Case Publicity 


= Of my thirty years at the Bar, six- 
teen were spent as a state and U. §. 
prosecuting attorney, but sans mus- 
tache, blue serge suit and horn 
rimmed glasses. I was disturbed by 
the article in Life for January 23, on 
the indictment of eleven men for 
alleged participation in the Brink's 
robbery. Life’s treatment of eleven 
unhandsome men Life categorically 
says committed the robbery compels 
me to wonder if my conception of 
American criminal justice rests on 
false premises. 

I dare say that even in the Com- 
monwealth of Massachusetts there 
obtains that sacred rule that all per- 
sons accused of crime are presumed 
to be innocent until their conviction 
in a court, and they will not be con- 
victed and are not to be condemned 
upon any evidence failing to estab- 
lish their guilt beyond a reasonable 
doubt. Recently a learned federal 
judge stated: 


The humanitarian concept that is at 
the basis of criminal prosecutions in 
Anglo-Saxon countries and which dis 
tinguishes them from most continental 
European nations, is the presumption 
of innocence which can be overturned 


(Continued on page 306) 
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by proof beyond a reasonable doubt. 


This presumption of 
which protects Pinos and McGin- 
nises, as well as Lowells and Cabots, 
is not weakened by the fact that a 
grand jury has indicted the eleven 
individuals of dubious reputation. 

In my opinion, future develop- 
ments in this case may cause some 


innocence, 


red faces among those of Life’s edi- 
torial staff. If conviction of these 
suspects is such a certainty, the FBI 
would not have dumped this baby 
on the state’s attorney's doorstep. 
Mr. Hoover's opinion of guilt is not 
a judgment of conviction. Contrary 
to general belief, juries often return 
verdicts of not guilty in cases de- 
veloped by his agency. 

I deduce that the prosecution will 
have to rely principally upon the 
testimony of the honorable Specs 
O'Keefe, an admitted participant in 
the stick-up. I am not familiar with 
Massachusetts law, but I am satisfied 
that the jury in this case will be in- 
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structed that since Specs is an ac- 
complice, his testimony must be 
carefully scrutinized and not too 
much reliance should be placed 
upon it.. 

Down here in the home of that 
great Irishman, Andrew Jackson, a 
conviction cannot be had gn the 
testimony of an accomplice unless 
he is materially corroborated. 

I repeat that the verdict should 
be written by the foreman of the 
jury and not by editors. 

If following these principles ol 
criminal justice may permit “a rascal 
to go unwhipped or a villian un- 
hung, it is because Americans have 
thought it better justice... . 

I have waited for years for the 
legal Babbitts of our Rotarianistic 
American Bar Association, who re- 
gard a trip to the criminal courts as 


” 


slumming, to speak out in behalf of 
an accused. I believe Life’s article 
capable of arousing them. 

C. P. J. Mooney 
Memphis, Tennessee 


[Eprror’s Note: Mr. Mooney will 


probably be interested in reading 


Professor Wechsler’s account of the 
American Law Institute’s Model Pe. 
nal Code, in this issue of the Jour. 
NAL (page 321) and in our editorial 
commenting on that code (page 
348) .] 


Censorship and Portrayal 
of Lawyers on the Screen 


® In the February, 1956, issue of the 
JouRNAL there appears an article by 
Richard P. Tinkham, the Chairman 
of the Association’s Committee on 
Public Relations. The article is en- 
titled “Public Relations and the Bar: 
The Program of the American Bar 
Association”. It points with pride to 
the Committee's success in having 
secured from the producer of a mo- 
tion picture, a “more favorable 
treatment” of lawyers than they re. 
ceived in the book upon which the 
picture is based. It also points out 
that the Committee was instrumen 
tal in obtaining the removal of 
certain sequences in a television pro- 
duction which cast the legal profes 
sion in the role of the villain. 
However well-meaning, this seems 
to me to be an effort on the part of 
the Committee to supervise the pub- 
matters that are far 
beyond the competence of the Asso- 
ciation. Motion pictures and televi- 


lic taste in 


sion productions should be judged 
on their artistic merits, not on the 
basis of their inoffensiveness to the 
pretensions of any group. It ill be- 
hooves the Association to attempt to 
arrogate to itself the right to pre 
scribe the limits within which the 
artist or anyone else may express 
himself. The role of censor has little 
to recommend it in any event, and it 
is peculiarly abhorrent to the tradi 
tions of the legal profession. 

Is it not true that the body politic 
draws strength from the unrestricted 
expression of ideas in the public fo 
rum; and is not this theory founded 
upon the conviction that if an artist’s 
work does not have integrity, and if 
it is neither sensitive nor imagina- 
tive, it will neither endure, nor et 


fectively corrupt public opinion? 
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tions on common-law 
rights, assignment, the 
right of privacy, 
protection of ideas 
and other intangibles 

















Thus viewed, censorship is as unnec 
essary as it is unattractive. 

If the legal profession is open to 
criticism, little good can come of any 
The 
profession is more likely to receive 


efforts to conceal its defects. 
the approbation of the public if it 
dwells more upon its responsibilities, 
and less upon itself. 

I am not nearly so concerned with 
the public esteem in which the pro- 
fession is actually held, as I am that 
it should deserve to be held in high 
esteem by the public. 

WiLuiAM D. CARROLL 
New York, New York 


More on Public Relations 
and the Criticism of Lawyers 
Tink- 


ham’s article in the February issue, 


® | read with interest Mr. 


covering public relations and the 


2 p 
Bar. 


Although I think this is in general 
a good presentation of the problem 
and an analysis of some solutions, it 


seems to me to have one serious de 
fect. As has been the case with nearly 
all presentation of the public rela- 
tions problem of the Bar, Mr. ‘Tink- 
ham seems to assume that we should 
engage in a one-way communication 
from ourselves to the public. Such 
an assumption rests on the premise 
that we are doing a good job and 
public misunderstanding is our only 
difficulty. 

A discerning critic of those mat- 
ters once remarked, that the main 
job of a public relations man is not 
to speak but to listen. I should think 
one of the most constructive things 
the Bar could do is to try to find out 
why lawyers rate so badly in public 
opinion, before the Bar attempts any 
remedies. The premise of my sug- 
gestion is, in my opinion, that the 
public is right in its criticism, so far 
as substantial areas of the Bar's per- 
formance are concerned. If motion 
pictures show criminal lawyers as 
largely corrupt and inefficient, I sus- 
pect the film producers of greater 
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accuracy than their Bar critics. 
Along with Mr. Tinkham’s article, 
I note one by Mr. Smith which seems 
to hint at some of these very mat- 
led the Bar into 
criticism. In short, let us have all the 


ters which have 
public explanation we can, but let's 
also concern ourselves with what the 
public demands before starting to 
explain to them how good a job we 
are doing. 

GrEorce W. OvERTON 


Chicago, Illinois 


He Would Like To Read 
an Answer to Mr. Rosenfield 


® | read with a great deal of interest 
the article in the December, 1955, 
issue of the AMERICAN Bar Associa- 
TION JOURNAL by Harry N. Rosen- 
field, entitled, “Consular Non- 
Reviewability: A Case Study in Ad- 
ministrative Absolutism’”’. 

In the spirit of fair play which the 
JourNAL has demonstrated in the 
past as regards controversial sub- 
jects, I certainly hope that it will 
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afford an opportunity for someone 
to present an answer to Mr. Rosen- 
field’s argument. 

WituiaM B. PATRICK 


Indianapolis, Indiana 


Thank You, Mr. Becket— 
Welcome, Mr. Swing 


= The enclosed check for $8.00 will 
not go far towards paying the cost of 
those “70,000 Extra Copies” but at 
least it will enroll for two years a 
young lawyer, John Temple Swing, 
who came to work with us last Sep- 
tember and who has been a member 
of the New York Bar for two full 
months. 


If receiving the February issue of 
your JouRNAL, and I never recall a 
more interesting number, results in 
one more Association member per 
copy all will be well, very well in- 
deed, and if I may say so your hard 
but eminently successful efforts in 
making the JOURNAL what it is today 
should be reason enough for every 
lawyer to join the American Bar 
Association. 

C. CAMPBELL BECKET 


Lakeville, Connecticut 


How Stalin 
Escaped Hanging 


® In answer to Mr. George Washing- 
ton Williams’ letter appearing unde 
“Views of Our Readers” in the Jan- 
uary, 1956, issue of the Journat, I 
should say that Stalin escaped trial 
because, at the time of the interna- 
tional war criminal trials, Stalin’s 
plans had succeeded, he was in pow- 
er, above the law, holding a seat 
among the victors, whereas Hitler's 
plans had met with failure, leaving 
his cohorts at the mercy of the vic- 
tors, and their judges—so, confirm- 
ing once again the truth of the old 
adage, according to which “nothing 
succeeds like success”, or, to put it in 
other words: “One is branded a crim- 
inal only if discovered in time, 
caught in the meshes of the law, 
and convicted of the wrongdoing”. 
Gustav DETJEN 


St. Louis, Missouri 
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Social Security for Lawyers 
and Increased Membership 


® The action taken by the House of 
Delegates in reversing its previous 
position and deciding that the Assoc- 
iation should favor the inclusion of 
self-employed lawyers on a voluntary 
basis within the provisions of the 
Social Security Act will, in my opin- 
ion, help to stimulate growth in 
membership. 

It is quite possible that among 
those who have been opposed to in- 
cluding attorneys under the Social 
Security program are [lawyers] on 
the payroll of corporations and in- 
cluded under their pension or retire- 
ment plans and they would not have 
the same interest as the lawyers who 
are not so fortunately situated. 

In addition to Social Security cov- 
erage there should be a further plan 
whereby attorneys may deduct a cer- 
tain percentage of their earnings as 
a cost of doing business from their 
federal income tax to be used in pur- 
chasing retirement annuities. 

In the past the Association has 
been too unresponsive to the wishes 
of the members of the Bar and has 
not projected the viewpoint of the 
majority. The polling process is de- 
sirable on future important issues to 
ascertain the sentiment of the Bar 
and thereby reflect the correct view- 
point. 

BENJAMIN E. BUENTE 


Evansville, Indiana 


Courthouse Lawyers 
and the Profession’s Backbone 


® I enjoyed reading the editorial en- 
titled, “Courthouse Lawyers”, which 
appeared in the February, 1956, 
JourNaL. I heartily agree that they 
are the backbone of the profession. 
I would, however, expand upon the 
writer’s statement that without them 
the administration of justice would 
tend to become dry, academic and 
impersonal; without them there 
would be no administration of jus- 
tice. 
DoNnaALpD A. ROBINSON 


Palmyra, New Jersey 


A Solo Practitioner Liked 
Our “Courthouse Lawyer” 


®" Thank you for the _ editorial 
“Courthouse Lawyer’ (February, 
1956) . 


It brightened up the article of 
Reginald Heber Smith and perhaps 
made some of us solo readers feel 
that we are not trespassers after all, 

Jerry B. RIsELey 
Studio City, California 


A Shore Patrolman Endorses 
the Status of Forces Treaty 


® It is easy enough, as Mr. William 
Irwin demonstrated in the Decem- 
ber issue of the JOURNAL, to wax 
indignant over the fate of the fifty- 
eight American servicemen alleged. 
ly “confined...in filthy, unheated 
foreign prisons” as a result of the 
operation of the NATO Status of 
Forces Agreement. It would be more 
helpful, however, to consider some 
of the reasons which prompted the 
NATO powers to draw up and to 
adopt the Agreement. 

NATO is something unique in 
history. For years to come, it com- 
mits America, Britain, and Canada 
to maintain large bodies of troops 
on the continent and to accept for 
training within the English-speaking 
countries ever-growing numbers of 
Europeans. It is hard to see how any 


“receiving state” could tolerate such 
extended presence of foreign mili- 
tary formations without demanding 
the limited jurisdiction 
over the visitors which is conferred 
by the Agreement. 

Let’s face it. Soldiers and sailors 
sometimes get drunk. A few of them 
are roughnecks. Consider the re- 
luctance of police in some of our 
own “Army and Navy towns” to 
turn back to military authorities 
American servicemen accused of vio- 
lent crimes against civilians. Far 
more reason, then, why we might oc- 
casionally insist upon the right to 
try a Frenchman or a German train- 
ing in this country or why a for- 
eign court might wish to hold and 
try an American. 

My own experience as a Navy 
Shore Patrol officer in Europe, not 


criminal 
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to speak of the annual reports to 
Congress of the Department of De- 
fense, convinces me that our NATO 
allies are not now acting indiscrimi- 
nately against our servicemen or 
abusing the authority conferred up- 
on them by the Agreement. And 
appropriate diplomatic pressure by 
our government certainly could 
check any tendency in that direction 
in the future. 

Actually, the procedures establish- 
ed by the Agreement are working 
well. They have enabled the forces 
of the United States and of the other 
NATO move freely 
throughout the Atlantic Community 
without creating serious incidents or 


powers to 


ill will in any of the receiving states. 
They have effected, to the satisfac- 
tion of all but the most emotional 
critics, one of the many multilateral 
adjustments so necessary among the 
powers joined in NATO’s defense 
of the West. 
RICHARD SCHUMACHER 

Cambridge, Massachusetts 


A Special Committee 
on Legal Medicine? 
8 ... The American Bar Association 
has Special Committees to study and 
render periodic reports in the fields 
of administrative law, criminal law, 
taxation, etc. It therefore is sug 
gested that a Special Committee on 
legal medicine be created to study 
and render periodic reports in that 
field to interested lawyers. . . . 
W. L. Wooprurr, JR. 
Lt. Cot., J.A.G.C. 
Tokyo 


Taking Politics Out of 
Judicial Appointments 
" The article, “The Selection of 
Judges: The Independence of the 
Federal Courts”, by Charles _ J. 
Bloch, which appeared in the June, 
1955, issue of the AMERICAN 
3AR ASSOCIATION JOURNAL, is a 
timely and scholarly discussion of a 
vital subject which should be care- 
fully considered by every patriotic 
citizen interested in good govern- 
ment, and particularly by the mem- 
bers of the Bar. The dangers of the 
present trend in the selection of the 
judiciary are so great that it is obvi- 
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(Based on an actual case) 


When this story broke, the local papers 
gave it big headlines. 

A bomb dropped on the tidy court- 
house lawn could hardly have caused 
more surprise. For practically everyone 
knew the man. Liked him. Trusted him. 
He was administrator of more than a 
dozen estates. What was his explanation? 


It had a familiar ring. Efforts to 


“keep up with the Joneses” took more 
money than his small business earned. 
So he started dipping into estate funds. 
Of course, he always planned to return 
his “borrowings” . . . 


But it just didn’t work out that way. 
He finally gave up hope that it would. 
That’s when he turned himself in .. . 
and went to jail for embezzlement. 


Unlike a great many estate embezzlement cases, this one had a happy ending 


— for the heirs. 


The losses on all but two of the estates were covered by 
corporate suretyship. So most of the heirs and beneficiaries did not lose 


what was rightfully theirs. 


The moral is clear. In drawing wills, trust agreements and similar 
documents, you serve your clients best by convincing them of the 


desirability of including a corporate surety bond requirement. 


For fast and competent bonding service, call your Hartford 
Accident and Indemnity Company Agent, or ask your 
insurance broker for Hartford Bonds. 


Year in and year out you'll do well with the 
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Citizens Insurance Company of New Jersey 
New York Underwriters Insurance Company . . 
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ous that a selection on the present 
basis offers little hope for the future. 
The general low esteem in which the 
Supreme Court is now held, and the 
confusion which has resulted from 
political and personal prejudices of 
a majority of the Court against the 
established precedents demonstrate 
that there is an imperative need for 
a change. 

The growing strength and power 
of minority pressure groups on the 
national political scene warn us that 
it will be foolish to expect any im- 
provement in selection of judges un- 
der the present plan. 

Mr. Bloch’s suggestion would be 
an improvement on the present plan, 





but it would fall far short of giving 
the federal courts the independence 
they ought to have of the executive 
and legislative branches of the Gov- 
ernment. The power of the President 
or any of his agents to appoint 
judges should be competely abol- 
ished, and the power of the Senate 
should likewise be abolished. There 
is no more logic, or reason in having 
the President, or the Senate, or both, 
name the federal judges, either di- 
rectly or indirectly than there is to 
have the President and the Senate 
selected, or nominated by the judges. 
If the federal courts are to have 
judges who hold office by virtue of 
their legal standing and judicial abil- 
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ity, the selection of judges must be 
completely divorced from national 
politics. If we prefer that the judges 
be politicians, if we want men who 
have very little experience in the 
practice of law, the present system is 
a fine system. It can be expected to 
fill the courts with Cabinet officers 
and others who have served in the 
Executive Department at Washing- 
ton, and with members of both Hous- 
es of Congress, particularly the lame 
ducks, and a sprinkling of Govern- 
ors and other politicians, but in the 
great majority of instances they will 
be lacking in responsible legal or ju- 
dicial experience, and any fitness for 
the judiciary will be purely acciden- 
tal, and one is tempted to add un- 
intentional. 

It seems to me that since a large 
part of present litigation concerns 
the powers of the various federal bu- 
reaus, it is unwise to select as ap- 
pointees to the Court men who have 
been bureaucrats and who have been 
busily engaged in expanding the 
powers of these agencies. It would 
appear there are many places where 
better judicial 
found. 


timber could be 


The following proposal is sug- 
gested for the selection of all federal 
judges: 

1. All federal judges should be 
selected by the members of a Judicial 
Council from the area from which 
the judges are selected. 

2. Each state should select the 
same number of members of the Ju- 
dicial Council as it is entitled to 
members of the House of Represent- 
atives and Senators. 

3. Members of the Judicial Coun- 
cil shall be named from each state by 
the highest appellate court of that 
state. As an alternative plan part 
or all of the members might be se- 
lected in such manner as the respec- 
tive states should choose, or in a 
similar manner as state judges are 
chosen. I feel definitely that the 
members of the Judicial Council 
should be selected by the several 
states and not by the Federal Gov- 
ernment. 

t. Members of the judicial council 
should not be committee members 
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of either party and should not hold 
any other state or federal office 
which requires any substantial part 
of their time, and should not have 
been candidates for any elective of- 
fice for three years prior to appoint- 
ment to the Judicial Council, or for 
three years after retirement from the 
Council. 

5. For the purpose of the selection 
of Justices of the Supreme Court of 
the United States, the nation should 
be divided into nine judicial dis- 
tricts, such districts to consist of con- 
tiguous states, and as near equal divi- 
sion of population for each judicial 
district as practicable. The members 
of each Judicial Council for the re- 
spective districts should have the 
sole authority to select the Justice of 
the Supreme Court from such dis- 
trict whenever a vacancy occurs. The 
entire Judicial Council should select 
a Chief Justice from the Justices 
whenever a vacancy occurs in the 
office of Chief Justice. 

6. In any case where one or more 
Justices of the Supreme Court are dis- 
qualified to sit in a particular case, 
or unable for any reason to act in 
such case, the Judicial Council from 
such district should provide for tem- 
porary filling of such vacancy from 
federal judges of inferior courts, or 
the highest appellate court of some 
State. 

It appears to me that any good 
system for selection of a federal judi- 
ciary should embrace the following 
principles: 

First: The selection of the judges 
should be removed as far as possible 
from partisan politics, either direct 
or indirect. 

Second: The selection of those 
who have the power to name the 
judges should be made by a state 
agency, and not by a federal agency. 

Third: Those having the power of 
selection should be capable of evalu- 
ating the judicial ability of the per- 
sons under consideration for selec- 
tion as judges. For this reason it 
seems to me the state judges would 
be excellent men to name persons 
qualified to select good judges. 

Fourth: A geographical distribu- 
tion in the selection of members of 


the Supreme Court of the United 
States is highly desirable. Such a 
group would be much better bal. 
anced in every respect than any court 
selected by one appointive body. In 
this way the effect of local, sectional, 
or group, or political prejudices 
would be minimized. A court consist- 
ing of nine Justices, selected by nine 
independent groups in nine different 
sections of the country would be 
truly national in character, and it 
would be unlikely that a majority of 
such a group would ever be ex. 
tremists on any subject which might 
come before the Court. It would be 
much more reasonable to expect evo- 
lution in the development of the law, 
rather than revolution. 

A study of past history of the 
United States shows that in each gen- 
eration one political party has been 
dominant most of the time, with the 
result that from a political stand- 
point the courts have usually had a 
top-heavy majority from that party. 

A study of the geographical dis- 
tribution of the members of the 
Court shows there has been a top 
heavy selection of men who spent a 
large part of their adult lives prior 
to selection for the judiciary in the 
City of Washington, or within com- 
muting distance of New York City or 
Boston. This is true of most of the 
present Court, and has been true of 
the Court most of the time. 

It would appear that lawyers who 
have actually spent their adult lives 
practicing law, or sitting as state 
judges in the Midwest, the Far West, 
and the South could contribute 
something to the law that the politi- 
cal brethren who have lived in 
Washington know nothing about. 

As a final word, while a constitu- 
tional change is the proper method 
of improving the selection of the ju- 
diciary, a strong non-partisan move- 
ment that would require both po- 
litical parties to pledge allegiance to 
an advisory plan for selection along 
the lines here suggested could be 
established under the present Con- 
stitution, if there was sufficient pub 
lic demand for such a plan. 

THOMAS A. HARTLEY 
Kansas City, Missouri 
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The School Segregation Cases: 


Opposing the Opinion of the Supreme Court 


by Eugene Cook - The Attorney General of Georgia 
and William I. Potter - of the Missouri Bar (Kansas City) 


® Probably no decisions of the Supreme Court of the United States since Dred 
Scott v. Sanford, 19 Howard 393 (1857), have provoked as much public discus- 


sion, excitement, even disorder, as the school segregation cases, decided in May, 


1954, and the implementing decisions of May, 1955. The Journal, much im- 
portuned by writers of numerous articles, and desiring to confine the discussion 
to the area of scholarly legal debate, herewith presents discussions deemed fairly 
representative of both sides of the issue. The legal viewpoint of many Southern 
legal writers is espoused in the first article by Eugene Cook, Attorney General 
of Georgia, and William I. Potter, of Kansas City, Missouri. The contrary view- 
point is presented by George W. Stumberg, Professor of Law at the University 


of Texas (page 318). 





*" The purpose of this article is to 
discuss without heat and, it is hoped, 
with some light, from a strictly legal, 
and not emotional, viewpoint the 
precedent-shattering decisions of the 
Supreme Court in the school segre- 
gation cases of 1954 and 1955.1 

The decisions of the United States 
Supreme Court of May 17, 1954, and 
May 31, 1955, in the school segre- 
gation cases, Brown v. Board of Ed- 
ucation, reported in 347 U. S. 483 
and 349 U. S. 294, constitute a crisis 
in American constitutional law, for 
these reasons: 

1. They are a radical departure 
from the doctrine of stare decisis 
firmly established in American and 
English jurisprudence. Moreover, 
the Court, as hereinafter pointed 
out, sustains its conclusion by a reas- 
oning process which was heretofore 
unknown to jurisprudence, which 
conflicts with prior opinions of the 
same Court less than five years old, 





and which is sharply deprecated even 
by those who otherwise approve the 
result of the decision. If the reason- 
ing by which the Court arrives at 
its conclusion is fatally defective, is 
not the result itself fatally defective? 

2. The Court has, without any im- 
plementing act of the Congress such 
as is required under the terms of the 
Fourteenth Amendment, and by an 
order unprecedented in judicial his- 
tory, assumed the power under that 
Amendment to enforce commingling 
of the white and colored races in 
state-supported schools, thus render- 
ing a nullity state laws providing for 
separate but equal educational facil- 
ities—an anomalous assumption of 
power that constitutes further en- 
croachment by the central Govern- 
ment upon the rights reserved to the 
states and to the people by the Fed- 
eral Constitution. 

$.In construing segregated 
schools as unconstitutional and dis- 


criminatory against the Negro by 
reason of the equal protection clause 
of the Fourteenth Amendment, the 
Court reached the conclusion that 
the Negro was deprived of equal 
protection because the segregated 
school generated in him a feeling of 
inferiority that may (italics sup- 
plied) affect his heart and mind in a 
way unlikely (italics supplied) ever 
to be undone. To support this thesis 
it cited as authority college profes- 
sors, psychologists and sociologists. 
Absent from the opinion was ref- 
erence to the effect on the hearts and 
minds of white children and their 
parents because of enforced com- 
mingling with Negro children. The 
state, in providing segregated 
schools, gave heed to this preference 
of white parents and their children, 
and, desiring that state maintained 
free public schools should exist to 
educate the children of both races, 
solved this basic human problem by 
enacting laws and providing for 
equal educational facilities in sep- 
arate schools. Reason supports the 
soundness and fairness of the state 
program, and reason supports prior 
decisions of the United States Su- 





1. A brilliant and highly critical legal argu- 
ment dissecting the Court’s opinion in the 
segregation cases was made by United States 
Senator James Eastland, of Mississippi, in the 
Senate on May 26, 1955. See ConcressionaL 
Recorp, pages 6068 et seq. The writers rec- 
ommend it. 
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preme Court since the adoption of 
the Fourteenth Amendment in 1868, 
upholding the constitutionality of 
state-maintained separate-but-equal 
educational facilities. 

The first point the Court had to 
resolve in the Brown case was wheth- 
er the framers and ratifiers of the 
Fourteenth Amendment intended 
the equal protection clause to 
abolish segregation in the public 
schools. To this question the Su- 
preme Court pleaded ignorance 
by saying that the intent of the 
framers and ratifiers “cannot be de- 
termined with any degree of certain- 


ty”. 

The Court said this, even though 
the briefs show that the same 39th 
Congress that promulgated the 
Fourteenth Amendment passed two 
bills dealing with separate schools 
for white and colored children in 
the District of Columbia. In addi- 
tion, the briefs show that of the 
thirty-seven states in existence at that 
time, only five abolished segregation 
contemporaneously with ratification 
of the Fourteenth Amendment, and 
three of these restored segregation 
after the removal of federal troops. 

The overwhelming majority either 
established or continued segregation 
in their public schools contempora- 
neously with ratification of the Four- 
teenth Amendment. Georgia’s first 
public school segregation laws were 
enacted at the same session at which 
the Fourteenth Amendment was rati- 
fied. They were enacted by a 
Republican legislature which had 
thirty-three Negro members and 
were signed by a Republican gov- 
ernor. 

In a recent article, Alexander M. 
Bikel, who was one of two law clerks 
to Mr. Justice Frankfurter during 
the segregation arguments, had this 
to say: 

(1) The legislative history of the 
14th Amendment makes clear that it 
was not intended to abolish segrega- 
tion immediately, 

(2) But it did not foreclose to a 
court the authority to find a different 


application under different circum- 
stances years later. 


We agree with his first proposi- 
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tion, but the latter, if correct, rules 
out precedent entirely and leaves 
the Constitution as unstable as the 
wind. It suggests that all constitu- 
tional amendments should include 
express provisions as to what they 
mean at different periods of time and 
under different circumstances. To 
attempt any such constitutional 
mechanism would be an absurdity. 
Why have a written constitution if 
the Court will not be bound by the 
intent of the framers and ratifiers? 

In rendering its decision, the Su- 
preme Court rejected the traditional 
rule of constitutional construction 
and substituted the intent of the 
Court for the intent of the people. 

In its article entitled “The Su- 
preme Court 1953 Term” the Harv- 
ard Law Review (68 Harv. L. Rev. 
96) said: 


In dealing with prior cases, espe 
cially Plessy vy. Ferguson, the Chief 
Justice did not seek to demonstrate 
that the court had once blundered. 
His point, rather, was that these prior 
decisions were simply outmoded in 
present day society. 

Thus, it is seen that a new rule of 
testing the constitutionality of a 
state’s public policy as expressed in 
its statutes and as authorized by the 
Tenth Amendment has been form- 
ulated. No longer is there a question 
of whether there exists a conflict 
with precedent or whether precedent 
is wrong but rather whether the in- 
tent of the framers as recognized in 
previous decisions, is, in the opinion 
of the Judges, “outmoded”, 

The purpose of all sincere investi- 
gations is the discovery of truth. 
Basic truth is discoverable in the 
midst of external realities. It may 
not be manufactured by the mind. It 
is a tangible reality and is never new. 
Once found, we may seize and hold 
fast to it. Now let us seek and follow 
the truth wherever it may lead, as 
applied to the Brown case. 

In its decision, the Supreme Court 
did not hold that the old “separate 
but equal” doctrine, laid down in 
Plessy v. Ferguson, 163 U. S. 537, 
was bad law. It held that it was bad 
sociology. It did not hold that the 
facts (or truths) disclosed by the 



























records in the cases before the Court, 
justified a departure from the “sep- 
arate but equal” doctrine. It held 
that “psychological knowledge”, 
apart from these records, was of 
more validity than factual truths. 

Without doubt there is no prece- 
dent in any recorded decision of any 
court, and it is hoped there will be 
none hereafter, reading as follows: 
‘Whatever may have been the extent 
of psychological knowledge at the 
time of Plessy v. Ferguson, this find- 
ing is amply supported by modern 
authority.” (Citing as authority six 
lay textbooks, not introduced in evi- 
dence in any of the pending cases, 
clearly inadmissible if offered, and 
written, for the most part, by authors 
to whose affiliations and convictions 
the Court cannot have given the 
slightest investigation or attention, 
but which hereafter be dis 
cussed in this article) . 

The Court conceded that the rec 
ords in the cases before it demon- 
strated equality of white and colored 
schools in respect to all “tangible 
factors’. The decision could not 
“turn on” such “tangible factors”, 
said the Court: 


will 


We must look instead [not also] to 
the effect of segregation itself on 
public education. 


The Court then asked: 


Does segregation... [alone] . . . de- 
prive the children of the minority 
group of equal educational oppor- 
tunities? 

The answer was: “We believe that 
it does”. 

Why? Because, the Court said: 

Whatever may have been the 
psychological knowledge at the time 
of Plessy v. Ferguson, this finding is 
amply supported by modern author- 
ity. Any language in Plessy v. Fergu- 
son contrary to this finding is re- 
jected. 

A judicial “finding” is, of course, 
supposed to be based on admissible 
evidence or on commonly accepted 
facts of which a court can take judi- 
cial notice, including congressional 
or state legislative declarations. In 
these cases the applicable congres 
sional and state legislative declara- 
tions were to the contrary. Indeed, 
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in 1946, Congress, in the national 
grants-in-aid legislation for school 
lunches, still in force, recognized the 
existence of separate school systems 
and merely required equal treat- 
ment, in the following language (42 
U.S.C.A. 1760) : 

If a state maintains separate schools 
for minority and for majority races, 
no funds made available pursuant to 
this chapter shall be paid or disbursed 
to it unless a just and equitable dis- 
tribution is made within the state for 
the benefit of such minority races, of 
funds paid to it under this chapter. 


Congress deliberately chose to rec- 
ognize “separate but equal treat- 
ment” instead of requiring desegre- 
gation. 

How did such “intangibles” be- 
come “findings” in these cases? They 
were not authenticated as “authori- 
tv” by any method known to Anglo- 
Saxon jurisprudence or rules of evi- 
dence. If not in evidence, the 
universal rule is that it was harmful 
prejudicial to the parties 
defendant, for them to be 
ered by the Court. 

We have scanned legal literature 
since May, 1954, in an effort to find 
a respectable vindication of the 
Supreme Court’s conduct, but have 
found none that appeals to reason. 

Under elementary and elemental 
court may not consider 
treatises in a field other than law, 
unless the treatises themselves are 
the very subject of inquiry. The 
doctrine of judicial notice extends 
only to those things of common 
knowledge that lie without the 
realm of science, or to that one 
science in which judges are pre- 
sumed to be learned or experts 
themselves—the science of law. 

As late as 1952, Mr. Justice Frank- 
lurter said that the Supreme Court 


error, 
consid- 


law, a 


was not competent to take judicial 
notice of opinions in the relatively 
new fields of sociology and psychol- 
ogy. Beauharnais v. Illinois, 343 
U. S. 250, 263.* 
Speaking for a majority of the 
Court, he wrote: 
It is not within our competence to 
confirm or deny claims of social sci- 


entists as to the dependence of the in- 
dividual on the position of his racial or 








Eugene Cook has been Attorney Gen- 
eral of Georgia since 1945. Educated 
at Mercer University (A.B. 1926, LL.B. 
cum laude 1927), he practiced law in 
Atlanta, Wrightsville and Dublin, Geor- 
gia. He is a member of the Georgia 
and American Bar Associations. 


religious group in the community. 

In Pinkus v. Reilly, 338 U. S. 269, 
decided November 14, 1949, Justice 
Black held that the use of nonlegal 
materials in a case was illegal, illog- 
ical and unfair. If it was illegal, 
illogical and unfair in 1949, what 
has happened since to confirm such 
procedure to the sense of justice of 
the same judges? 

In the Pinkus case the parties at 
least had an opportunity to rebut, 
to disprove and to impeach by 
means other than cross-examination. 
In the integration cases, no such 
opportunity was afforded to parties. 
The intangible consideration first 
appeared in the secrecy of the 
Judge’s chambers. No notice of it 
was given to the defendants until the 
judgment itself. No precedent short 
of Star Chamber and High Com- 
mission cases of the Stuart kings, 
three hundred years ago may be 
found for like judicial demeanor. 

In National Council of American- 
Soviet Friendship, Inc. v. McGrath, 
341 U. S. 123, the Supreme Court 
held that nonlegal materials could 
not be used by the Attorney Gen- 
eral as a basis for listing an organi- 
zation as communistic. 

Justice Black shamed the Attorney 
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William I. Potter is a native of Missouri. 
He was educated at William Jewell 
College and the University of Missouri 


and served with the F.B.I. in 1918- 
1919, Admitted to the Missouri Bar in 
1922, he has since engaged in a general 
practice of the law in Kansas City. 


General, calling such conduct “un- 
fair”. He said it was “abhorrent to 
free men”. He should not now com- 
plain that we agree with him. 

In Ohio Bell Telephone Co. v. 
Public Utilities Commission of 
Ohio, 301 U. S. 292, the Court said 
that the use of such material was a 
denial of “the rudiments of fair 
play”, and that “to wander afield 
and fix”...the evidence... “upon 
proofs drawn from the clouds”... 
“is not the fair hearing essential to 
due process”... but is... “condem- 
nation without trial’. 

Justice Brandeis said in United 
States v. Abilene & Southern Rail- 
way Company, 265 U. S. 374: “No- 
thing can be treated as evidence 
which was not introduced as such.” 
That rule was universal until the 
Supreme Court found it standing as 
a barrier to a decision that would 
defy constitutional law and facts. 


*Eprrors’ Nore: The authors probably do 
not intend this article to cover all pertinent 
cases. An equal protection case which our 
readers might like to look at is Goesaert v. 
Cleary, 335 U. S. 464,466. The Court said, in 
sustaining a Michigan law which discrim- 
inates between wives and daughters of tavern 
owners and wives and daughters of non- 
owners: “The Constitution does not require 
legislatures to reflect sociological insight, or 
shifting social standards any more than it 
requires them to keep abreast of the latest 
scientific standards.” 
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That rule vanished as the Court 
founded its judgment on pseudo- 
socio-science, not made a part of the 
record either as evidence or as law. 

The findings of social science are 
sometimes regarded as elaborate 
statements of what everybody knows 
in language that nobody can under- 
stand. 

While little harm can come from 
such an undertaking, great harm 
will result when a social scientist 
takés his deductions and generaliza- 
ions into the field of judicial inter- 
pretation and treats them as the 
equivalent of “law”. 

United States Circuit Judge Jer- 
ome Frank recently wrote that these 
generalizations and the “inferences 
derived therefrom are almost certain 
to be importantly false. For the 
consequences of the operation of 
certain customs or group attitudes 
are often cancelled out by the con- 
sequences of other conflicting cus- 
toms and attitudes.” 

Even the latest book cited by the 
Court itself in footnote 11 of the 
Brown case (Witmer and Kotinsky) 
states: 

Unfortunately for scientific accur- 
acy and adequacy, thoroughly satis- 
factory methods of determining the 
effects of prejudice and discrimina- 
tion on health or personality have not 
yet been devised, nor has a sufficient 
number of studies dealing with the 
various minority groups been made. 
But the Court blandly and extra- 

judicially accepts as “psychological 
knowledge” what the lay experts 
themselves are as yet completely un- 
sure of! 

Indeed, even stronger views have 
been expressed of the present wholly 
inadequate and unscientific state of 
sociological knowledge of majority- 
minority problems.” 

A recent writer, Edmond Cahn, 
who agrees with the result of the 
Brown case nevertheless sharply crit- 
icizes the use of sociological authori- 
ty and shows its danger by saying: 

The word “danger” is used ad- 
visedly, because I would not have the 
constitutional rights of Negroes—or of 


other Americans—rest on such flimsy 
foundations as some of the scientific 


demonstrations in these records. 


Since these behavioral sciences are 
so very young, imprecise and change- 
able, their findings have an uncer- 
tain expectancy of life. Today's ob- 
servation may be cancelled by to- 
morrow’s new revelation—or new 
technical fad. 

Should our fundamental rights 
rise, fall or change along with the 
latest fashions of psychological lit- 
erature? How are we to know that 
in the future social scientists may not 
present us with a collection of no- 
tions similar to those of Adolf Hitler 
and label them as modern science? 
If Mr. Justice Holmes was correct 
when he insisted that the Constitu- 
tion should not be tied to the wheels 
of any economic system whatsoever, 
shouldn't it be similarly uncom- 
mitted in relation to other social 
sciences? 

What of this modern authority 
upon which the Court based its 
decision? 

The first one cited of the six— 
K. B. Clark—was, at the time of the 
arguments before the Court, on the 
payroll of the National Association 
for the Advancement of Colored 
People as a so-called “social-science 
expert’, a questionable procedure 
in view of the fact that the NAACP 
was the real party in interest waging 
the litigation in these cases. 

The book An American Dilemma, 
written by Swedish socialist Gunnar 
Myrdal on a grant from the Carn- 
egie Foundation, was cited in its 
entirety by the Supreme Court as an 
authority for its ruling. 

A contributor to this work was 
Negro educator W. E. B. DuBois, 
who sent a message of condolence 
upon the death of Joseph Stalin. 

It was in this book that Myrdal 
declared the United States Consti- 
tution to be “impractical and un- 
suited to modern conditions” and 
its adoption to be “nearly a plot 
against the common people”. Fur- 
thermore, he openly avowed that 
liberty must be forsaken for the 
benefit of what he called “social 
equality”. 

Has the present Supreme Court 
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now adopted Myrdal’s view of the 
Constitution? In all fairness have 
not we Southerners good reason to 
be deeply disturbed over the Court's 
attitude toward the Constitution? 
Has not every citizen good reason to 
be deeply disturbed? 

What has become of the accepted 
tests of the constitutionality of stat- 
utes? 

What of the rule that a distinc 
tion in legislation is not arbitrary 
and not violative of the equal pro- 
tection clause of the Fourteenth 
Amendment “if any state of facts 
reasonably can be conceived that 
would sustain it’? New York Rapid 
Transit Co. v. New York, 303 US. 
573. Goessaert v. Cleary, 335 U.S. 34. 

What of the rule that “legislative 
determinations express or implied 
are entitled to great weight”, and 
that invalidity must be shown “by 
things which will be judicially no 
ticed, or by facts established by evi- 
dence”, and that “the burden is on 
the attacking party to establish the 
invalidating facts’; that “being a 
legislative judgment, it is presumed 
to be supported by the facts known 
to the legislature unless facts judi- 
cially known, or proved, preclude 
that possibility”; and that “in re- 
viewing the present determination, 
we examine the record not to see 
whether the findings of the court be- 
low are supported by evidence, but 
to ascertain upon the whole record 
whether it is possible to say that the 
legislative choice is without ration- 
al basis?” Weaver v. Palmer, 270 US. 
402, 410; South Carolina Highway 
Department v. Barnwell Bros., 303 
U.S. 177, 191-2. 

What about the rule that classi- 
fications are valid under the equal 
protection clause unless without any 
rational basis on which reasonable 
men cannot differ? Denver v. New 
York Trust Co., 229 U.S. 123, 143. 

Have all of these salutary rules of 
constitutional adjudication gone 





2. “The Survival of the Moralistic-Legal- 
istic Orientation in er a a 
livered to the Sociological Research ia- 
tion, September 2, 1952, by Dr. George A 
Lundberg, University of Washington, Seattle, 
Washington, and printed in The Sociologist 
published at the University of Colorado, Boul- 
der, Colorado. 
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overboard? 

it is our firm opinion that the 
United States Supreme Court in 
Brown v. Topeka not only usurped 
the prerogatives of the people by 
amending the Federal Constitution 
in violation of Article V relating to 
amendment, but it pursued its pseu- 
do-socio-psychological pattern by 
usurping the prerogatives of the 
United States Congress. It handed 
down an implementation decision on 
May 31, 1955, in spite of the fact that 
the Fourteenth itself 
vests in Congress the power gf im- 


Amendment 


plementation. 
The fifth 
teenth Amendment 


section of the Four- 
itself declares 
that “Congress shall have the powe 
to enforce by appropriate legislatj6n 
the provisions of this article.” 

The first construction of the Four- 
teenth Amendment by the United 
States Supreme Court was in the 
Slaughter House Cases, 16 Wall. 36, 
where it was held that the main pur- 
pose of the Fourteenth Amendment 
was to establish the citizenship of 
the Negro, to give definitions of cit- 
izenship of the United States and of 
the states, and to protect from hos- 
tile legislation by the states the priv- 
leges and immunities of citizens of 
the United States as distinguished 
from those of citizens of the states. 

In the Civil Rights Cases, 109 U.S. 
8; 3 S. Ct. 18, decided by the Su- 
preme Court in October, 1883, that 
Court held: 


[The Fourteenth Amendment] 
nullifies and makes void all state leg- 
islation, and state action of every 
kind, which impairs the privileges 
and immunities of citizens of the 
United States, or which injures them 
in life, liberty, or property without 
due process of law, or which denies to 
any of them the equal protection of 
the laws. It not only does this, but, in 
order that the national will, thus de- 
clared {italics supplied], may not be 
a mere brutem fulmen [an empty 
threat], the last section [5] of the 
amendment invests congress with 
power to enforce it by appropriate 
legislation. To enforce what? To en- 
force the prohibition ... [by] ap- 
propriate legislation for correcting the 
effects of such prohibited state law and 
state acts, and thus to render them ef- 
fectually null, void and innocuous. 


. . . Positive rights and privileges are 
undoubtedly secured by the four- 
teenth amendment; but they are se 
cured by way of prohibition against 
state laws and state proceedings af- 
fecting those rights and privileges, 
and by power given to congress to 
legislate for the purpose of carrying 
such prohibition into effect. 

If those [state] laws are adverse to 
his rights and do not protect him, his 
remedy will be found in the correc- 
tive legislation which congress has 
adopted, or may adopt, for counter- 
acting the effect of state laws, or state 
action, prohibited by the fourteenth 
Amendment. . . . If the [state] laws 
themselves make any unjust discrim- 
ination, amenable to the prchibition 
of the fourteenth amendment, con- 
gress has full power to afford a rem 
edy under that amendment and in 
accordance with it. 


To protect the Negro’s rights un- 
der the Fourteenth Amendment 
against hostile state laws and acts 
Congress has enacted: 

Title 28, Section 1863 U.S.C.A., 
which prohibits exclusion from serv- 
ice as grand or petit juror in any 
court of the United States on ac- 
count of race or color. 

Title 42, Section 1981 U.S.C.A.., 
which provides that all persons with- 
in the jurisdiction of the United 
States shall have the same right to 
make and enforce contracts, sue, be 
parties, give evidence and to full and 
equal benefit of all laws for the se- 
curity of persons and property as is 
enjoyed by white citizens, and shall 
be subject to like punishment, pains, 
penalties, taxes, licenses and exac- 
tions of every kind, and to no other. 

Title 42, Section 1982 U.S.C.A., 
which provides that all citizens of 
the United States shall have the 
same right as is enjoyed by white 
citizens to inherit, purchase, lease, 
sell, hold and convey real and per- 
sonal property. 

Title 42, Section 1983 U.S. C. A., 
which authorizes civil action for dep- 
rivation of any right, privileges 
and immunities secured by the Con- 
stitution and laws of the United 
States. 

Title 42, Section 1971 U.S.C.A., 
which provides that all citizens of 
the United States regardless of race, 
color or previous condition of servi- 
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tude, who are otherwise qualified to 
vote in any state, may vote at any 
election regardless of the constitu- 


tion or laws of any state. 

Title 42, Sections 1751-60 U.S.C.A.., 
which, providing for a school lunch 
program by the Department of Ag- 
riculture for public and non-profit 


schools, provides: “If a state main- 
tains separate schools for minority 
and majority races, no funds made 
available pursuant to this chapter 
shall be paid or disbursed to it un- 
less a just and equitable distribu- 
tion is made within the state, for 
the benefit of such minority races, 
of funds paid to it under this chap- 
ter.” 

Since the Congress has not, pur- 
suant to its power under Section 5 
of the Fourteenth Amendment, at- 
tempted to prohibit the mainten- 
ance by the states of segregated 
schools, but has impliedly by the 
1751-60, 
U.S.C.A., aforementioned, 


enactment of said Sections 
Title 42 
approved them, it is apparent that 
the present Supreme Court has over- 
ruled both the Congress and the will 
of the people as expressed in state 
constitutions and laws. It is also ap- 
parent that the Congress has not 
been remiss in enacting legislation 
to protect the legal and political 
rights of the Negro under the Four- 
teenth Amendment, but has refused 
to interpret that amendment as com- 
pelling the commingling of the races 
in mixed schools against the wishes 
of the people. Moreover, the acts 
of Congress, Title 8, Section 115i 
U.S.C.A., setting up the quota sys- 
tem of immigration which practical- 
ly excludes 
United States from geographical 
areas containing Negroes and Mon- 
golians, were justified by reason of 
the fact that such races are not read- 


immigration to the 


ily assimilated into the predomi- 
nantly white, Caucasian race here. 
Such is a sound and necessary pub- 
lic policy to preserve the essentially 
Western civilization in the Conti- 
nental United States. Clearly, there- 
fore, that long-established public pol- 
icy of the Congress and of the states 

(Continued on page 391) 
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The School Segregation Cases: 


Supporting the Opinion of the Supreme Court 


by George W. Stumberg + Professor of Law, University of Texas 


" The social aspects of desegrega- 
tion or integration in publicly sup- 
ported schools have been so widely 
discussed and with such acrimony 
from many sides that not much can 
be added to this phase of the over-all 
problem. Another aspect, of utmost 
importance to lawyers, has, it is be- 
lieved, also been at times intemper- 
ately dealt with. This concerns those 
criticisms of the decisions of the Su- 
preme Court in which it is stated or 
implied that in some way, somehow, 
the Court has usurped authority and 
is attempting to force an “unconsti- 
tutional” principle upon the states. 

Every lawyer knows, or should 
know, that as long ago as 1803, in 
the case of Marbury v. Madison, | 
Cranch 137, the Supreme Court de- 
clared an act of Congress to be un- 
constitutional. Its power to deter- 
mine the constitutionality of state 
and federal law has long since be- 
come so thoroughly imbedded in 
our system of government that for 
it now to become otherwise, a con- 
stitutional amendment or a revolu- 
tion would be necessary, neither of 
which is likely to occur. Therefore 
it is unlawyer-like, when a state con- 
stitutional or legislative practice is 
declared to be invalid under the 
Constitution of the United States to 
refer to the decision as “unlawful” 
or as an “invalid imposition upon 
the states”. The original states 
when they formed the American 
union, or better the United States 
of America, accepted the provisions 


of the Constitution including the 
amending process with whatever 
amendments might be adopted. As 
other states were admitted they too 
accepted its provisions, whether ad- 
vantageous or otherwise. The state 
segregation cases were decided by 
reference to the equal protection 
provision of the Fourteenth Amend- 
ment; the District of Columbia case 
under the due process clause of the 
Fifth Amendment. It 
without saying that the due process 
and equal protection clauses of the 
Fourteenth Amendment are binding 
on all the states, not just some; also, 


should go 


the interpretations of those clauses 
by the Supreme Court are under our 
accepted theories of government 
equally binding. These statements 
have never been seriously ques- 
tioned since the adoption of the 
Fourteenth Amendment. 

The position is sometimes taken 
that the desegregation decisions 
have come without forewarning, as 
a sudden impact upon the social 
customs of the states affected, from 
some alien body unfamiliar with the 
problems involved. It might be 
worthwhile to point out that two 
of the nine judges now on the Su- 
preme Court are from the Fifth Cir- 
cuit which comprises the Gulf states 
from Florida through Texas. They 
were born and reared under segre- 
gation, one in Texas and the other 
in Alabama. Neither 
any of the cases. 

Then too the results reached were 


dissented in 
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to be anticipated trom the trend in 
earlier cases. For example, in Mis- 
sourt ex rel. Gaines v. Canada, 305 
U.S. 337 (1938), it was held that a 
Missouri practice of offering to Ne- 
gro students payment out of public 
funds for tuition costs in adjacent 
states when those students could not 
secure professional training in state- 
supported Missouri colleges and uni- 
versities violated the principles of 
equal protection. The same position 
was taken in Sipuel v. Board of Re- 
gents of the University of Okla- 
homa, 332 U.S. 631 (1948). After the 
decision in the Canada case, provi- 
sion was made in Missouri and in a 
few other states for a separate law 
school for Negro students. In 1946, 
one Sweatt made application for ad- 
mission to the law school of the Uni 
versity of Texas. Sweatt v. Painter, 
339 U.S. 629 (1950). At the time the 
application was made no steps what- 
ever had been taken looking toward 
offering an opportunity to Negroes 
to obtain a legal education in Texas. 
The Texas trial court, while recog 
nizing that the Canada and Sipuel 
decisions controlled, withheld relief 
pending the establishment of a sep 
arate law school for Negroes. After 
such a school had been established 
in Austin, relief was denied by the 
Texas courts. The school at Austin 
was obviously unequal to the Uni 
versity of Texas Law School, also in 
Austin. In the interval before the 
case reached the Supreme Court of 
the United States, a new law schoo! 
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fo: Negroes was opened at the Texas 


State University for Negroes in 
Houston, the facilities of which were 
far superior to those of the school 
for Negroes which had existed in 
Austin. It was contended before the 
Court that this 


notions of “separate 


Supreme school 


satisfied but 
equal”. The general position of the 
Court was in sum that there could 
be no equality in a system of legal 
education from which “a substantial 
and significant segment of society 
is} excluded”. A somewhat similar 
position was taken with respect to 
discriminations against graduate stu- 
dents in the case of McLaurin v. 
Oklahoma State Regents, 339°U.S. 
637 (1950). In both cases the opin- 
ions were written by Chief Justice 
Mr. Justice Reed 
esced. Both justices were Kentucki- 
ans. The Court at that time num- 
bered among its personnel four 
judges who had lived under segre- 
gation, two from Kentucky and two 
from other Southern states. There 
was no disagreement. It seems in- 
conceivable that four Southerners 
could be overwhelmed by five Jus- 
tices from outside the South, partic- 
ularly when one of the four deliv- 


Vinson. acqui- 


ered the opinion. 

It is true that the cases just men- 
tioned did not involve public edu- 
cation at the primary and secondary 
levels. But they along with cases in 
other fields, such as elimination of 
Negroes because of race from grand 
and petit juries and attempts to ex- 
clude Negroes from primary elec- 
tions, constituted a clear basis for a 
lawyer-like prediction that segrega- 
tion in the public schools at all lev- 
els would soon be held to fall within 
the bans of the Fourteenth Amend- 
ment. There should have been lit- 
tle, in fact no illusion as to the re- 
sults which would be reached in the 
group of cases which came to the 
Supreme Court in 1954 and 1955. 

What of the future? The Court in 
speaking through Mr. Chief Justice 
Warren (see Brown v. Board of Ed- 
349 U.S. 294 (1955)) 
not enter direct orders to the de- 


ucation, did 
tendants which would have required 


mmediate and indiscriminate ad- 


mission of Negro students into 
schools hitherto reserved for whites. 
On the contrary the cases were sent 
back to the courts whence they had 
come for implementation of the con- 
stitutional principles which had 
been announced. After stating that 
“Because of their proximity to local 
conditions and the possible need for 
further hearings, the courts which 
originally heard these cases can best 
perform [the necessary] judicial ap- 
praisal,” the Chief Justice contin- 
ued “In fashioning and effectuating 
the decrees, the courts will be guid- 
ed by equitable principles. Tradi- 
tionally, equity has been character- 
ized by a practical flexibility in shap- 
ing its remedies and by a facility for 
adjusting and 
and private needs. These cases call 
for the exercise of these traditional 
attributes of equity power. At stake 
is the personai interest of the plain- 


reconciling public 


tiffs in admission to public schools 
as soon as practicable on a nondis- 
criminatory basis. To effectuate this 
interest may call for elimination of 
a variety of obstacles in making the 
transition to school systems operated 
in accordance with the constitution- 
al principles set forth in our May 
17, 1954, decision. Courts of equity 
may properly take into account the 
public interest in the elimination 
of such obstacles in a systematic and 
effective manner. But it should go 
without saying that the vitality of 
these constitutional principles can- 
not be allowed to yield simply be- 
cause of disagreement with them.” 
are firm but no more 
temperate, no more understanding 


The words 


language can be found in any Su- 
preme Court opinion. 

A few have taken the position 
that the Supreme Court has no ma- 
chinery through which it can make 
its views effective. To paraphrase 
Andrew Jackson, now that the Court 
has spoken, let it enforce its decrees. 


There is here of course a complete 
lack of 
chanical operation of our judicial 


understanding of the me- 


system. The matter hardly seems 
worth laboring over, particularly in 


a journal principally read by law- 
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George W. Stumberg is a native of Mis- 
souri. He attended Louisiana State Uni- 
versity and lived in Louisiana until 
1925, when he went to Texas to teach 
at the University of Texas. He was ad- 
mitted to the Louisiana Bar in 1912 and 
to the Texas Bar in 1926. 





yers. Courts act at the instance of 
individuals against individuals, not 
against governments. As every law- 
yer knows when there has been a 
denial of a legitimate constitutional 
claim, the action of a court may ac- 
cording to the nature of the petition 
of the aggrieved person, take the 
form of a mandatory order, of an 
injunction or of a monetary judg- 
ment. Also, under federal legisla- 
tion, denied a 
constitutional right may recover as 


one who has been 
much as five thousand dollars from 
the wrongdoer, even though the lat- 
ter may be acting under the sem- 
blance of state authority. Cf. Smith 
v. Allwright, 321 US. 649 (1944). 
The authority of the Supreme Court 
is normally one of appellate review 
of decisions of the lower federal and 
state courts. It is inconceivable now, 
in the year 1956, that a state court, 
if suit is brought there, would de- 
liberately disregard an order of the 
Supreme Court. Should the incon- 
ceivable happen, neither Congress 
the national executive would 
the hand of a United States 
marshal in enforcing an order or 


nor 
stay 
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judgment of the federal judiciary. 
It might be added, in this connec- 
tion, that the governor of a state 
may no more than a state legislature 
nullify a constitutional principle. It 
has even been held that a governor 
may be restrained from taking un- 
constitutional action. Sterling v. 
Constantin, 287 U.S. 378 (1932). In 
any event process would run to his 
subordinates. Nullification or inter- 
position just will not work; nor will 
abandonment of publicly operated 
schools with the substitution of pri- 
vate schools, which will be segregat- 
ed and to which tuition costs will 
be paid out of public funds. While 
there is no constitutional require- 
ment that a state provide education 
at public cost, complete abandon- 
ment anywhere of state-subsidized 
education would be disapproved by 
a majority of the people. 

In some of the states in which 
segregation has in the past been the 
rule, steps have been taken to im- 
plement the decisions of the Su- 


HARTFORD 


preme Court even at the local level. 
The partial experience in Texas, to 
take that state as an example, might 
serve as a source of study for school 
boards in other states. In several 
Texas cities school boards began in- 
tegration in local high schools last 
September. Among these is Austin, 
the capital. Negroes have been ad- 
mitted to the Graduate School as 
well as the Law School of the Uni- 
versity since the decision in the 
Sweatt case. It has been an- 
nounced that desegregation will he- 
gin throughout the University of 
Texas next September. Tradition- 
ally Austin has had one high school 
for Negro students, others for 
whites. At the beginning of this 
scholastic year Negroes were per- 
mitted, not compelled, to register 
in the hitherto white high schools 
of the districts where they reside; 
at the same time non-Negroes were 
permitted to register in the Negro 
school. One did so. Thirteen Ne- 
groes elected to transfer to white 
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(Northeastern Regional 


Meeting) —Connecticut, 


high schools. Apparently most Ne. 
gro parents preferred, at least for the 
time being, to have their children 
attend the Negro school. The num- 
ber of requests for admission to the 
preponderately white schools wil! 
perhaps increase with the passage of 
time. However, if the judgment of 
Southerners as to the desires of most 
Negroes is sound, the number, for 
some time to come, will not be large 
percentage-wise. From all accounts 
there has been no trouble in the 
schools affected. The same can be 
said for the Law School and Grad- 
uate School at the University. This 
may indicate that we of another 
generation are exaggerating the pos- 
sible thinking and reactions of the 
oncoming generations which will in 
time take over where we will have 
left off. At any rate the system in- 
augurated in Austin makes for elas- 
ticity in the solution of a problem 
in inter-racial relations which un- 
less it is handled soberly by all con- 
cerned can have grievous effects. 
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The American Law Institute: 


Some Observations on Its Model Penal Code 


by Herbert Wechsler - Professor of Law at Columbia University 


® Our system of criminal justice is coming increasingly to the attention of the 
Bar and of the public. The American Bar Association has a Special Committee 
which is making an intensive study of the procedural aspects of the criminal law 
and the American Law Institute is engaged in drafting a Model Penal Code, which 
involves a thorough examination of the substantive features of the law. It is of the 
latter that this article treats. Professor Wechsler points out that the Model Code 
is not intended to standardize the law of crimes, but rather to serve as a reasoned, 
integrated body of suggestions to assist any jurisdiction that undertakes a reform 
of its criminal law provisions. The article is taken from an address delivered at 
the twenty-fifth Annual Meeting of the Judicial Conference of the Fourth Circuit, 
held at Asheville, North Carolina, last summer. 





* The American Law Institute, sup- 
ported by a grant from the Rocke- 
feller Foundation, has been em- 
barked for some three years upon 
the effort to prepare a model code of 
penal and correctional law. To put 
the matter simply, we are trying to 
think through the major problems 
of the law of crimes. This means that 
we are seeking to identify the basic 
issues that are generally posed in the 
employment of the criminal sanction 
and the special questions within each 
area of the most serious offenses; to 
explore the way these issues are re- 
solved in our existing systems; to 
appraise competing possibilities that 
may involve more satisfactory solu- 
tions; and to formulate in statutory 
form a draft that may be useful as a 
model. By “model”, let me add, that 
we mean nothing more than formu- 
lations that may be suggestive and 
commend themselves to legislative 
imitation, as Blackstone’s statements 
of the common law were deemed by 


early legislators, who had struggled 
that Americans should have the bas- 
ic rights of Englishmen, to yield a 
solid base for legislation. Modern 
legislative aids are badly needed in 
the field of penal law, as the drafts- 
men of the Louisiana Code of 1942 
or of the recent code revision in 
Wisconsin will most readily attest. 
Our belief that such a model can 
contribute to the sound development 
of the criminal law does not, of 
course, imply that we are seeking 
uniformity in penal law throughout 
the country or that we wish to stand- 
ardize the law of crimes. Uniformity 
is not as such a value of importance 
in this field, as it is, for example, in 
the case of the commercial code. It 
is to be expected that substantial 
differences of social situation or of 
point of view among the states 
should be reflected in substantial 
variations in their penal laws. But 
what is generally needed, we believe, 
is systematic re-examination of the 


subject—to the end that the law may 
represent the mature sentiment of 
our respective jurisdictions—senti- 
ment formed after a fresh appraisal 
of the situation, with attention to 
the goals to be achieved, the legisla- 
tive possibilities for their attainment 
and the knowledge or experience 
that bears upon the choices to be 
made. This is the type of enterprise 
that we are seeking to assist in any 
jurisdiction where there is a will to 
undertake it. We hope to provide a 
reasoned, integrated body of materi- 
al that will be useful in such legisla- 
tive effort, as a solid treatise on a 
legal subject often aids adjudication 
by the courts. 

That there is need for such ma- 
terial will not, I think, be doubted 
by persons familiar with the subject. 
Viewing the country as a whole, our 
penal codes are fragmentary, old, 
disorganized and often accidental in 
their coverage, their growth largely 
fortuitous in origin, their form a 
combination of enactment and of 
common law that only history ex- 
plains. Basic doctrines governing the 
scope and measure of this form of 
liability have received small atten- 
tion from the legislature and can not 
easily be renovated by the courts. 
Discriminations that distinguish mi- 
nor crime from major criminality, 
with large significance for the offend- 
er’s treatment and his status in soci- 
ety, often reflect a multitude of fine 
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distinctions that have no discernible 
relation to the ends that law should 
serve. Critics from outside the law 
challenge its assumptions and effec- 
tiveness, question its humanity and 
often push through ad hoc legisla- 
tion, far from all of which is wise. 
The public views the situation gen- 
erally with ambivalent emotions, 
sometimes demanding results that no 
system can attain, sometimes expres- 
sing apathy that is a threat to the 
supremacy of law. If there is any 
area of our law that calls for the at- 
tention of men dedicated to the law 
and its improvement, surely it is 
here, where so much is at stake for 
the community and for the individu- 
al. The work that we are doing, like 
the studies now projected by the 
American Bar Association, is envis- 
aged as an answer to that call. Where 
the Association puts its emphasis 
upon procedure and the processes of 
penal law administration, our prime 
concern is with the law that is ad- 
ministered—the substantive criminal 
law. 


The Final Product... 

Its Four Main Parts 

The Code that we envisage as the 
final product of our efforts will be 
organized in four main parts: 

(1) the general provisions, en- 
compassing a full articulation of the 
basic principles that govern the ex- 
istence and the scope of liability— 
such, for example, as the law of 
criminal intent and culpability, com- 
plicity and the extent of liability of 
accomplices for the acts of each oth- 
er, the criminal liability of corpora- 
tions and associations, the defenses 
that negate mens rea, the law of jus- 
tification for conduct that otherwise 
is criminal, the significance of men- 
tal disease or defect as bearing on 
responsibility or mitigation, the law 
of attempts and conspiracy, the types 
of disposition authorized upon con- 
viction, the court’s authority in sen- 
tencing and some criteria to be con- 
sidered in imposing sentences of dif- 
ferent kinds. 

(2) the definitions of specific of- 
fenses—at least within the major 
areas of criminality on which our 


thought is mainly focused, with gra- 
dations of the kind that should have 
bearing on the seriousness of the of- 
fense for the purposes of sentence. 

(3) the provisions governing the 
processes of treatment and correc- 
tion, bringing together detailed reg- 
ulation of each of the methods au- 
thorized for dealing with offenders, 
including suspension of sentence, 
probation, fines, imprisonment, pa- 
role, the disabilities that follow on 
conviction and their final termina- 
tion. 

(4) finally, what we have called 
“organization of correction”, mean- 
ing the public law establishing and 
governing the various official agen- 
cies responsible for dealing with of- 
fenders, such as the department of 
correction, the board of parole, and 
the probation service, with their re- 
spective responsibilities and their re- 
lationships to one another legally 
defined. 

That this is a large order we, of 
course, are well aware; and only 
time will tell how much of the vast 
ground involved can usefully be cov- 
ered with the energy and the re- 
sources we command. We are con- 
vinced that any progress is, however, 
worth the effort and we mean to 
progress as far as we can. 

To carry on the work we have the 
usual equipment of the Institute: a 
group of reporters who assume re- 
sponsibility for exploration of par- 
ticular topics, including in this in- 
stance Louis B. Schwartz, of the Uni- 
versity of Pennsylvania, and Paul 
W. Tappan, former Chairman of 
the United States Board of Parole, 
who is a specialist in the field of cor- 
rection. The submissions of the re- 
porters are, in turn, presented to a 
strong advisory committee,  in- 
cluding Judges Parker, Learned 
Hand, Phillips and Goodrich, of 
the federal judiciary; experienced 
state judges such as Flood, Bok 
and Sloane, of Philadelphia, Fuld 
and Breitel, of New York; law- 
yers experienced in prosecution and 
defense, including Floyd E. Thomp- 
son, of Chicago, Thomas D. Mc- 
Bride, of Philadelphia; practical 
penologists in the persons of James 
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V. Bennett, the Director of the Fed. 
eral Bureau of Prisons, and his pred- 
ecessor, Sanford Bates; the leading 
academic students of the penal law 
and criminology, including Dean 
Albert J. Harno, Sheldon Glueck, 
John Barker Waite and Thorsten 
Sellin; three of the leaders of 
forensic psychiatry, Drs. Winfred 
Overholser, Director of St. Eliza 
beth’s in Washington, Manfred Gutt- 
macher, Chief of the Medical Office 
of the Supreme Bench of Baltimore 
City, and Lawrence Freedman, of 
Connecticut. In addition, we have 
the help of one of the draftsmen of 
the Louisiana Penal Code and the 
Wisconsin revision, Dale E. Bennett 
and Frank Remington respectively. 

As one of those whose work has 
been subjected to the critical ap- 
praisal of this most eclectic group, | 
am prepared to testify that theirs is 
not a summary approval. Nor does 
the process of appraisal stop with 
the committee. After the cynical acid 
has been applied by them and a 
draft is revised accordingly, it pro- 
ceeds to the Council of the Institute, 
where happily Judges Parker, 
Hand, Phillips, Goodrich, Flood 
and Thompson and Dean Harno are 
again participants in the delibera- 
tions, but the group as a whole is 
new, including such close critics in 
criminal law as Judge Hutcheson, of 
Texas, Judge Fee, of Oregon, Judge 
Hyde, of Missouri, John G. Bu- 
chanan, of Pittsburgh, Judge 
Sims, of Birmingham, and many 
others. I do not recite these names 
to place the blame for any of 
our sins on these distinguished 
heads, but only to make clear what is 
the truth: that we are doing what 
we can, within the limitations of the 
cost of transportation, to obtain the 
broadest base that we can get for 
criticism and evaluation of the work 
of the reporters. Before the product 
is submitted to the Institute, it must 
survive the screening of a group as 
diversified in background, talent and 
experience, as any private body can 
command. And then there is a fur 
ther presentation to a meeting ol 
the Institute, with even broader base 
for critical evaluation. As a final 
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caution, we regard all drafts and 


tentative, until the time, 


which still is far away, when final 


votes as 


promulgation may be sought. 

If our work is slow, and I admit it 
is, the reason is that we spend almost 
half a year in presentation, in discus 
sion and half a 
year devoted to producing new ma- 


revision for every 
terial. But if our pace is slow, we 
hope that as a compensating conse 
quence our tread is fairly solid. 


Some Main Conclusions... 
The Present Status of the Code 


I have written at such length of our 
hopes and our methods that it well 
may be wondered whether we have 
got anything done. Though it is dif- 
ficult to speak about a draft that few 
of my readers have had the oppor 
tunity to study, let me try to state 
where we now are and to present 
the main conclusions that 
may be of widest interest. 


some ol 


rhe present status of the work is 
this: 
In the first part of the Code, deal- 


ing with general principles, we have 
presented to meetings of the Insti- 


tute formulations addressed to the 
purposes the penal law should serve; 
the classification of offenses; the dis- 
placement of the common law of 
crimes; burden of proof and the 
effect of presumptions; the general 
requirements of culpability; the cau- 
sality. requirement—when crimes, 
like homicide, are defined in terms 
of conduct causing a particular re- 
sult; ignorance or mistake as a de- 
fense; strict or absolute liability; 
liability for conduct of another and 
complicity; the liability of corpora- 
tions and associations; the bearing 
of mental disease or defect on re- 
sponsibility and fitness to stand trial, 
together with provisions governing 
psychiatric examination and testimo- 
ny and the and dis- 
charge of irresponsible offenders; 
and last, but perhaps most impor- 


commitment 


tant, sections dealing with the types 
of sentence authorized upon convic 
tion, sentencing procedure and cri- 
teria that seek to guide the imposi- 
tion of some of the sentences in- 
volved. The balance of the general 


part, including jurisdiction, venue, 
double jeopardy, the other general 
defenses—most importantly justifica- 
tion—as well as the law of attempts 
and conspiracy, we hope to have 
completed by next year. 

In the second part of the Code, 
dealing with the definition of specif- 
ic crimes, we have in almost finished 
form the article on offenses against 
property and a large part of the arti- 
cle that deals with sexual offenses. 
We shall 
crimes 


soon start to work on 


against the operations of 
government, such as perjury and 
bribery, and on the vital area of 
crimes against the person—which we 
thought it wise to postpone until the 
general provisions are in draft. 

In the third part of the Code, 
dealing with treatment and correc- 
with 


tion, we have thus far dealt 


only the suspended sentence and 
probation, though staff work now is 
under way on the important subject 
of parole and we are hopeful that 
material on this will be submitted 
to the Institute next May. 

The organization of correction we 
are now engaged in studying but 
probably shall put off its completion 
to the last. 

The portions of the draft that we 
have presented to the Institute are 
all accompanied by commentary, 
which attempts, so far as feasible, to 
marshal the existing law and to sup- 
port our submissions. Thus, even 
though the formulations we have 
drawn prove unpersuasive, others 
may be aided to their own conclu- 
sions by our attempt to state the 
issues and to canvas the considera- 
tions that a legislative judgment 
ought to weigh. 


The Work Thus Far... 
Some Interesting Results 


It would be quite impossible, of 
course, to set down here all the con- 
clusions that we have reached in the 
work thus far done; and many of 
them deal with points of fairly close 
detail. The drafts can be obtained 
from the American Law Institute 
and we sincerely hope that as they 
move along the profession will con- 
sider them deserving of its study. 


Model Penal Code 


Herbert Wechsler has been at Columbia 
Law School since 1933. He was a mem- 
ber of the Supreme Court’s Advisory 
Committee on the Rules of Criminal 
Procedure from 1941 to 1945, an As- 
sistant Attorney General of the United 
States from 1944 to 1946 and 
served as consultant on revision of the 
Rules of the Supreme Court in 1954, He 
has been Chief Reporter for the Ameri- 
can Law Institute’s Model Code of 
Penal Law since 1952. 





There are, however, some things 
that may be of special interest here. 
Culpability. I turn first to the 
problem of criminal intent or culpa- 
bility, by which I mean the mental 
state that must accompany behavior 
for it rightly to be denounced as a 
crime. The law upon this subject is 
chaotic, as Justice Jackson pointed 
out not long before his death, when, 
writing for the Court, he referred to 
“the variety, disparity and confu- 
sion” of judicial definitions of “the 
requisite but elusive mental ele- 
ment” in crimes (Morissette v. 
United States, 342 U.S. 246, 252). 
In that case, you will recall, the 
defendant had appropriated used 
gun casings stacked on a military 
range but claimed that he believed 
them to have been abandoned by 
the Government. The question was 
whether, if he actually had acted 
with that thought, he had a good 
defense. The statutory definition 
left the problem open; it applied to 
one who “knowingly converts 
any thing of value of the United 
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States”, but what must the converter 
know so as to convert “knowingly”? 
Merely that he is appropriating, 
that the thing he is appropriating 
belongs to the United States, that 
the United States has not consented 
to the taking? This is typical of the 
small help that present statutory 
definitions often give upon the prob- 
lem of intent; indeed, they often 
give much less, for here at least the 
Statute did say “knowingly”. How 
frequently, especially in Title 18, the 
most complex problems as to the re- 
quired mental state or even as to 
circumstances that excuse or justify 
are all disposed of by the legislature 
by some simple, talismanic word like 
“willfully”. Of course, in Morissette 
the Court fell back on principle for 
guidance. And while the principles 
by no means speak with any single 
voice, it is pervasive in the law of 
theft that a claim of right is a de- 
fense and this, quite properly, was 
held to be decisive. 

We have attempted to reduce the 
difficulty in this area by articulating 
the general principles that shall 
apply when the definition of the 
specific offense is, as in Morissette, 
ambiguous or even wholly silent in 
the issue. These culpability require- 
ments all inhere in four familiar 
concepts that it should be possible 
to make explicit: purpose, knowl- 
edge, recklessness and negligence. 
Unless the definition calls for pur- 
pose, as in treason or attempts, or 
calls for knowledge, we believe that 
recklessness should be sufficient to 
convict. Negligence, meaning there- 
by inadvertence when the actor 
ought to know, may sometimes justi- 
fy conviction of a crime but this 
should surely be regarded as excep- 
tional. Upon the whole it is the 
person who means to do the thing 
that constitutes a crime or knows 
that he is doing it or knows that 
there is a substantial and unjustifi- 
able risk that he is doing it, whose 
conduct warrants condemnation of 
the kind that a conviction should en- 
tail. 

These requirements of culpability 
should, of course, apply to all the 
elements of an offense that give the 


conduct its offensive quality. To re- 
vert again to Morissette, the fact that 
the property was not abandoned 
by the Government is obviously 
such an element. But it is no less 
true that the requirements should 
apply only to such elements, which 
we have called “material” in our 
draft. In a federal prosecution for 
kidnapping under the Lindbergh 
law, for example, it surely would be 
pointless to require that the kidnap- 
er know that he takes his victim 
across a state line or to accept as a 
defense that he reasonably deemed 
his motions to be wholly intrastate. 
One of the anomalies of the federal 
penal law, if I may say so in passing, 
is that we often think of the factor 
that provides the basis for federal 
intervention—the crossing of state 
lines or the use of the mails—as if it 
were an aspect of the essence of the 
crime, rather than the basis for the 
jurisdiction. I submit that it would 
help to rationalize our use of the 
federal penal sanction in the area 
of what amounts to common crime 
if we revised our thinking on this 
point, though I admit that this 
might call for legislative change. 
Strict liability. Our concern with 
the general requirements of culpa- 
bility as elements of crimes brought 
us, of course, to face that most dis- 
turbing of phenomena, the spread of 
strict or absolute liability in penal 
law. As Justice Jackson also pointed 
out in Morissette this is a product 
of the growth of sumptuary and reg- 
ulatory laws, which in the early form 
in our country placed reliance main- 
ly on criminal sanctions and perhaps 
still largely do, despite the growth 
of the administrative law. Why the 
mere fact of public welfare purposes, 
for these are usually called “public 
welfare offenses”, should support the 
disregard of the first principles of 
justice is not explained in any of the 
books or the opinions of the courts. 
1 should suppose the law of murder 
also has a “public welfare’’ purpose. 
Perhaps, as Glanville Williams has 
suggested, it is an illustration of a 
phrase attributed to Lord Salisbury: 
“The Draconic character which usu- 
ally marks philanthropic _legisla- 
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tion.” 

Philanthropic or not, we are 
against it—both in the regulatory 
area and, a fortiori, insofar as it has 
spread to some of the offenses that 
we view less lightly, as in bigamy and 
rape. Such liabilities not only are 
unjust but they dilute the moral 
force of the whole penal law. What 
is required is, however, to discern a 
practical solution, for in many of 
the areas involved the officers re- 
sponsible for law enforcement will 
insist that there is neither time nor 
personnel available to litigate the 
culpability of violations. The solu- 
tion that we offer involves the crea- 
tion of a grade of offense which does 
not constitute a “crime” for pur 
poses of any disability and which 
upon conviction carries no severer 
sentence than a fihe or civil penalty 
or forfeiture. We have, in short, 
equated “crime” and possibility of 
sentence of probation or imprison- 
ment. Only when the culpable viola- 
tion of such penal statutes is estab- 
lished may a sentence of probation 
or imprisonment be passed. We 
would impose this settlement on the 
entire corpus of the regulatory law, 
whether or not the statutes are in- 
cluded in the penal code. It would 
accomplish, in our view, sufficient 
mitigation of the difficulty, without 
interfering with enforcement. This 
is as far, in any case, as we believe it 
feasible to seek to reverse the pre- 
vailing trend. 

Responsibility. We have also giv- 
en much attention to the difficult 
question of when mental disease or 
defect should be regarded as exclud- 
ing responsibility, and the compan- 
ion problems involved in psychiatric 
examination and testimony and the 
commitment of the irresponsible of- 
fender. 

What is involved, of course, is 
drawing a line between the use of 
public agencies and force to con- 
demn the offender by conviction, 
with resultant sanctions in which 
there is inescapably a punitive in- 
gredient (however constructive we 
may try to make the process of cor- 
rection) and kinds of disposition in 

(Continued on page 392) 
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The Taxpayer's Rights: 


Investigation of ‘Tax Fraud Cases 


by Paul P. Lipton - of the Wisconsin Bar (Milwaukee) 


= In recent years, the Treasury Department has shifted its emphasis in enforcing 
the internal revenue laws from the collection of evaded taxes to deterrence. This 
has meant a vigorous program of invoking criminal sanctions, and Mr. Lipton finds 
that many lawyers have been slow to recognize the importance of advising their 
clients to rely on their constitutional rights. Many an “informal inquiry” into the 
taxpayer’s return is really the beginning of a fraud investigation. Mr. Lipton’s ar- 
ticle should provide valuable information for lawyers faced with a problem of an 


alleged tax fraud. 





® The criminal sanctions of the rev- 
enue laws were originally enforced 
almost exclusively against gangsters, 
grafters, gamblers and other criminal 
elements. Following World War II, 
the Treasury Department publicly 
announced a policy permitting tax 
evaders to escape prosecution if they 
voluntarily disclosed their fraud pri- 
or to the initiation of an investiga- 
tion.! Even when an investigation 
had commenced, full co-operation 
by the taxpayer frequently served to 
avoid a recommendation for prose- 
cution. Although the criminal pro- 
visions were invoked with compara- 
tive frequency, it was evident that 
enforcement policies were directed 
primarily at the collection of evaded 
taxes, 

Prompted by disclosures of corrup- 
tion in the administration of the 
revenue laws, the Treasury Depart- 
ment instituted, in 1951, a program 
of vigorous enforcement of the crim- 
inal sanctions in an effort to main- 
tain public confidence and deter 
potential evaders. The shift in em- 
phasis from collection of evaded 
taxes to deterrence invited a reap- 


praisal of administrative policies and 
procedures in fraud cases, and many 
changes were made. Chief among 
these were the abandonment of the 
voluntary disclosure and “health” 
policies and the streamlining of pro- 
cedures for review of prosecution 
recommendations.” 

These changes should have sug- 
gested the need for a re-evaluation 
of the techniques of representation 
in tax fraud investigations. It is ap- 
parent from the reported cases, how- 
ever, that lawyers have been slow in 
recognizing the importance of reli- 
ance on constitutional rights and the 
necessity of preserving and protect- 
ing the taxpayer's defenses. This has 
been due, in large measure, to a lack 
of familiarity with investigative tech- 
niques and the means by which 
the taxpayer’s rights may be safe- 
guarded.® 


Investigative Procedures... 
and Some Bureau Techniques 


Routine income tax examinations 
are made by revenue agents attached 
to the Audit Division in the District 
Director's office. Whenever fraud is 


suspected or uncovered, however, a 
special agent of the Intelligence Di- 
vision is assigned to conduct a joint 
investigation with the revenue agent. 
The special agent’s principal func- 
tion is to uncover evidence which 
will warrant criminal prosecution.* 

Frequently, fraud investigations 
are initiated as routine examinations 
even though facts are known which 
are indicative of tax evasion. In such 
instances, the revenue agent will 
seek incriminating information be- 
fore the special agent openly partici- 
pates in the investigation.’ When the 
special agent does make his appear- 
ance, his official capacity is not al- 
ways made known and rarely is his 
chief interest—criminal prosecution 
—disclosed to the taxpayer. Ordinar- 
ily, taxpayers are not informed of 
their constitutional rights at the out- 
set of the investigation, nor when 
records are requested or informal 
questioning undertaken. 

The taxpayer's co-operation is so- 
licited by the agents in all fraud in- 





1. See Wallace, Penalties and Prosecutions 
for Evasion of the Federal Income Taz, 1 Tax 
L. Rev. 329, 341-343 (1946). 

2. Lipton, Prosecutions for Tax Evasion— 
New Policies and Procedure, 30 Taxzs 350 
(1952). 

3. See Lipton, Safeguarding Constitutional 
Rights in Tax Fraud Investigations, 32 Taxes 
263 (1954). For a discussion of these and other 
matters of present interest, see Lipton, Cur- 
rent Problems in the Tax Fraud Field, 1955 
Wis. L. Rev. 416. 

4. See Eaton, Procedure Before the Special 
Agent of the Bureau of Internal Revenue, 
A.B.A. Sympostum on Procepurz in Tax Fravup 
Cases 13, 14 (1951). 

5. See cases cited infra note 22. 
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The Taxpayer's Rights 


vestigations, often with the assurance 
that the inquiries are “informal” 
and merely for the purpose of deter- 
mining the tax liability. Relying on 
such representations, taxpayers fre- 
quently provide the agents with 
damaging evidence. The following 
excerpt from a decision reviewing a 
conviction for tax evasion is typical 
of comments which may be found in 
many cases:7 
Unfortunately for the defendant's 
position . . . his willingness to cooper- 
ate with the government agents in 
their many conferences and discussions 
with him . . . stands strongly in his 
way. For it has placed him in the posi- 
tion of making many statements to 
which the government can and does 
point as admissions in support of their 
theory. ... 
Prosecutions for tax evasion are fre- 
quently predicated entirely on state- 
ments and furnished by 
the defendant to the investigating 
agents.® 
Taxpayers would undoubtedly be 
more cautious and less conversation- 
al during the early stages of the in- 
vestigation if they were apprised of 
the possibility of criminal prosecu- 
tion and informed of their right to 
be represented by legal counsel. The 
inclination of taxpayers to co-oper- 
ate, however, may not be materially 
lessened by the acquisition of coun- 
sel. There is an “undying impres- 
sion” among taxpayers, the account- 
ing profession, and general legal 
practitioners that payment of defi- 
ciencies and penalties will forestall 
prosecution.® In fact, however, settle- 
ment of the civil liability is never 
undertaken if prosecution is contem- 
plated, and a tender by the taxpayer 
of deficiencies and penalties will 
have little bearing, if any, on the 
recommendation. 


records 


Constitutional Rights . . . 
Increasingly Important 


Reliance on constitutional rights has 
become increasingly important in 
view of the emphasis on deterrence, 
which minimizes the benefits which 
co-operation might formerly have 
produced. Many tax lawyers now ad- 
vise their clients to refuse to furnish 
records or explanations while prose- 
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cution is under consideration unless 
they are reasonably certain that the 
taxpayer's innocence can be readily 
demonstrated. Even though the in- 
vestigating agents, who are ordinar- 
ily accountants, may become unduly 
suspicious if constitutional privileges 
are invoked, it should be remem- 
bered that a recommendation for 
prosecution must be supported by in- 
criminating evidence; without such 
evidence the recommendation will 
surely be rejected by reviewing attor- 
neys at higher administrative levels. 

The sections of the Internal Reve- 
nue Code relative to compulsory pro- 
duction of testimony and records! 
are, of course, subject to limitations 
imposed by the Fourth and Fifth 
Amendments 
Nevertheless, 
ally persists, 


to the Constitution."! 
the impression gener- 
even among lawyers, 
that neither individual nor corpo- 
rate taxpayers may resist produc- 
tion of their books and records on 
grounds of self-incrimination. With 
respect to records of individual tax 
payers, this impression is probably 
erroneous, though the question has 
never been squarely presented to 
the courts.'* Recently, however, the 
Courts of Appeals for the Fourth 
and Fifth Circuits have indicated 
that the “required-records” doctrine, 
previously applied only to regulato- 
ry legislation,!® may be applicable to 
records required by the Internal 


Revenue Code and that such rec- 





6. For documentation, see Lipton, supra note 
3, at 271. 

7. Demetree v. United States, 207 F. 2d 892, 
894 (5th Cir. 1954). 

8. See e.g., United States v. Altruda, 224 F. 
2d 935 (2d Cir. 1955). 

9. Balter, New Developments in Fraud and 
Negligence, 2 J. Taxation 41 (1955). 

10. Principally, Int. Rev. Cope of 1954, 
§7602. 

11. Mickey, Investigative Powers of the Bu- 
ruea of Internal Revenue, Proceepincs oF 
N.Y.U. Tenrn Annvuat INsTITUTE ON FEDERAL 
TaxaTIon 685 (1952). 

12. See cases cited Lipton, supra note 3, at 
266; and Blumberg v. United States, 222 F. 2d 
496 (5th Cir. 1955). Only natural persons can 
resist the production of private papers on 
grounds of self-incrimination; corporate rec- 
ords must be produced even though in the 
hands of an individual who might be incrim- 
inated thereby. Wilson v. United States, 221 
U.S. 361 (1911). 

13. See Shapiro v. United States, 335 U.S. 
1 (1948) (OPA records not privileged); Melt- 
zer, The Privilege Against Self-Incrimination 
and Required Income Tax Records, 30 Taxes 
45 (1952). 

14. Falsone v. United States, 205 F. 2d 734 
(5th Cir. 1953), cert. denied, 346 U.S. 864 
(1953) (upholding compulsory production of 
records held by an accountant on the basis 
that the taxpayer himself could have been re- 


ords, therefore, are not protected b 
the Fifth Amendment.'* 

In accordance with long-standing 
practice, revenue agents invariably 
request information and permission 
to examine the taxpayer's records, 
and they will not issue a summons 
for an individual’s records if crimi 
nal proceedings are contemplated. 
Compulsion is avoided to prevent 
possible violation of constitutional 
rights which might jeopardize suc- 
cessful prosecution. Notwithstand 
ing the recent pronouncements by 
the Fourth and Fifth Circuits, which 
seem to invite a change in policy, 
there has been no indication that 
the Internal Revenue Service will 
resort to court action to compel pro- 
duction of an individual’s records 
when criminal prosecution is con- 
templated. It is evident, moreover, 
from a recent brief in opposition to 
certiorari that the Department of 
Justice does not wish to test applica- 
bility of the “required-records” doc. 
trine to revenue records.’® 

The taxpayer must assert his con- 
stitutional rights when records and 
information are requested. If he fails 
to do so, he will be deemed to have 
waived them and evidence submitted 
to the agents will be admissible in a 
subsequent criminal prosecution.’¢ If 
evidence has not been surrendered 
voluntarily, however, it may be ex- 
cluded by motion to suppress or ob- 
jection to its admissibility on trial." 





quired to produce them); Beard V. United 
States, 222 F. 2d 84 (4th Cir. 1955) cert. denied 
76 S. Ct. 48 (1955) (applying Shapiro case doc- 
trine in upholding instruction that jury could 
consider defendant's failure to produce rec- 
ords). 

15. See brief for the United States in oppo- 
sition, Beard v. United States, Oct. Term, 1955, 
No. 73. 

16. See cases cited and discussed, Lipton, 
supra note 3, at 270-277; also, United States v 
Burdick, 214 F. 2d 768 (3d Cir. 1954); Vlou- 
tis v. United States, 219 F. 2d 782 (5th Cir 
1955); Blumberg v. United States, 222 F. 2d 
496 (5th Cir. 1955); Legatos v. United States, 
222 F. 2d 678 (9th Cir. 1955); Turner v 
United States, 222 F. 2d 927 (4th Cir. 1955); 
Scanlon v. United States, 223 F. 2d 382 (ist 
Cir. 1955). 

17. United States v. Guerrina, 112 F. Supp 
126 (E.D. Pa. 1953); United States v. Lip- 
shitz, 132 F. Supp. 519 (E.D. N.Y. 1955). Evi- 
dence submitted in the mistaken belief that a 
voluntary disclosure (during the existence of 
the policy) was being effected has also been 
suppressed: In re Liebster, 91 F. Supp. 314 
(E.D. Pa. 1950); United States v. Shotwell 
Manufacturing Co., 225 F. 2d 394 (7th Cir 
1955). Other cases hold that only a question of 
admissibility of evidence at the trial is in- 
volved. See, e.g., Centracchio v. Garrity, 198 
F. 2d 382 (1st Cir. 1952), cert. denied, 344 US 
866 (1952). 
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Recently, numerous attempts have 
been made to exclude admissions ob- 
tained by the investigators from tax- 
payers who were not informed of the 
possibility of criminal prosecution. 
Most of these attempts have been 
unsuccessful.!8 The courts have gen- 
erally held that there is no duty to 
warn the taxpayer of his constitu- 
tional rights or to inform him that 
he may be prosecuted; these circum- 
stances merely go to the weight and 
credibility of the evidence obtained 
and are not sufficient to exclude the 
taxpayer’s admissions as “involun- 
tary”’.19 

In United States v. Guerrina,?® the 
district court originally suppressed 
evidence obtained hy. agents who 
had not informed the taxpayer that 
a fraud investigation was in process, 
holding that a violation of the 
Fourth and Fifth Amendments had 
occurred. The investigation had 
been initiated by a revenue agent; 
he was joined shortly by a special 
agent of the Intelligence Division, 
who was introduced only by name. 
The court found that Guerrina had 
been induced to consent to the ex 
amination of his records under a 
misapprehension of the true facts 
since a search for criminal purposes 
had been conducted “under the guise 
of an examination for purely civil 
purposes”. The Guerrina decision 
was modified following reargument. 
In its latest opinion, the court held 
that the question of the taxpayer's 
consent should not have been dete 
mined “preliminarily as a matter of 
law", but was a question of fact 
which should be determined by the 
jury. 

Che Guerrina case thus rejects the 
thesis, which the court had earlier 
embraced, that concealment of the 
true purpose of an investigation may 
legative an apparent waiver of con- 
sututional rights. The original deci- 
sion may not have been entirely con- 
istent with accepted doctrine, but 
did evidence a realistic appraisal of 
he investigative processes in tax 
raud cases and undoubtedly had a 
noderating effect on investigative 
te-hniques which may survive its re- 
pudiation. 


Notwithstanding the modification 
of the original Guerrina holding, 
other courts have indicated that they 
will not countenance the initiation 
of an ostensibly routine examination 
by a revenue agent who is in fact 
acting under the direction of a spe- 
cial agent.** In United States v. Lip- 
shitz,*> for example, a district court 
suppressed evidence obtained from 
the defendant by a revenue agent 
who, unknown to the defendant, was 
acting in collaboration with a special 
agent. The court found that the 
agents were jointly engaged in the 
preparation of the case for criminal 
prosecution and that they did not 
inform the defendant, nor did he 
know, that they were so engaged. 
Che assignment of a revenue agent 
to obtain information and extracts 
from the taxpayer’s books, the court 
commented, could not be “appreci- 
ably distinguished from the obtain- 
ment thereof by stealth or subter- 
fuge”. Accordingly, the court held 
that the evidence had been obtained 
in violation of the defendant’s rights 
under the Fourth and Fifth Amend 


ments.*4 


Privileged Communications . . 
Significant in Tax Fraud Cases 
The privilege accorded confidential 
communications between attorney 
and client has been very significant 
in tax fraud cases;*° it is, of course, 
essentiz! to the effective exercise of 
the privilege against self-incrimina- 
tion. No such protection is accorded 
communications between accountant 
and client, however. Although the 
services of an accountant might be 
helpful, the benefits of his assistance 
are outweighed by the danger that 
his working papers may be subpoe- 
naed by the agents and that he may 
be compelled to testify. The Gov- 





18. See cases cited supra note 16 

19. Himmelfarb v. United States, 175 F. 2d 
924 (9th Cir. 1949), cert. denied, 338 U.S. 860 
(1949); Hanson v. United States, 186 F. 2d 
61 (8th Cir. 1951); Montgomery v. United 
States, 203 F. 2d 887 (5th Cir. 1953); also, 
cases cited supra note 16 

20. 112 F. Supp. 126 (E.D. Pa. 1953) 

21. United States v. Guerrina, 126 F. Supp 
609 (E.D. Pa. 1955) 

22. United States v. Lipshitz, 132 F. Supp 
519 (E.D. N.Y. 1955); United States v. Wolrich, 
129 F. Supp. 528 (S.D. N.Y. 1955); United 
States v. Manno, 118 F. Supp. 511 (N.D. Ill. 
1954). 

23. 132 F. Supp. 519 (E.D. N.Y. 1955). 


The Taxpayer's Rights 
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ernment has in fact frequently em- 
ployed such evidence in tax fraud 
investigations and prosecutions.*® 
Although the Rules of Practice be- 
fore the Treasury Department state 
that enrolled agents shall have the 
same “rights, powers, and privileges 
. as an enrolled attorney”, it has 
been held that this provision was not 
intended to establish a testimonial 
privilege for accountants.2* More- 
over, state statutes creating privi- 
leged relationships are not applica- 
ble to federal tax investigations.?® In 
the attempt to protect communica- 
tions to an accountant under the 





(4th Cir. 1955), the court said that the only 
relevant inquiry is whether the defendant 
freely gave his consent; it would not matter 
if the agents intended from the beginning to 
search for evidence of crime. 

25. Lipton, Privileged Communications, Pro- 
CEEDINGS oF N.Y.U. TurrTeenta Awnnvat InsTI- 
TUTE oN FeperaL Taxation 955 (1955). 

26. For a recent instance, see United States 
v. Levine, 127 F. Supp. 651 (D. Mass. 1955). 

27. Falsone v. United States, 205 F. 2d 734 
(5th Cir. 1953), cert. denied, 346 U.S. 864 
(1953) . 

28. Ibid; see also Matter of Lindley Lee Me- 
morial Hospital, 209 F. 2d 188 (2d Cir. 1953), 
cert. denied, 347 U.S. 960 (1954). 
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The Taxpayer's Rights 


attorney-client privilege, it has been 
customary recently for the attorney, 
rather than the taxpayer, to hire 
the accountant. In Himmelfarb v. 
United States,2® however, the Court 
of Appeals held that an accountant 
could be compelled to testify .even 
though he had been employed by 
the defendant’s attorney. Since the 
presence of the accountant was not 
“indispensable”, the court held that 
communications in his presence were 
not privileged. Disclosures to the ac- 
countant outside the presence of the 
defendant were not privileged ei- 
ther, since the defendant had im- 
pliedly authorized his attorney to 
make them. 

The Himmelfarb case has been 
criticized by commentators in the 
tax field, who feel that the decision 
deprives taxpayers of effective rep- 
resentation.“° A contrary holding 
might have been based on a persu- 
asive English case, Walsham v. Stain- 
ton.*! The latter case upheld privi- 
lege where a solicitor, in preparation 
for litigation, employed an account- 
ant to prepare reports from his cli- 
ent’s books. Moreover, analogous 
cases in other fields support the ex- 
tension of the attorney-client privi- 
lege to experts employed by attor- 
neys.5? 


Net Worth Prosecutions... 
Burden of Proof Shifted 


Use of the net worth method in 
criminal cases had been severely crit- 
icized on the grounds that the prose- 
cution relies upon assumptions to 
meet its burden of proof and that 
the defendant is in reality obliged to 
prove his innocence.** Recently, how- 


ever, the Supreme Court held that 
the dangers and pitfalls inherent 
therein did not foreclose use of the 
method.*4 Since these cases were dis- 
cussed at length in a recent issue of 
the JouRNAL,*®® no attempt will be 
made to review the many problems 
present in net worth prosecutions.** 
The Court’s treatment of one of the 
problems, however, may have a sig- 
nificant bearing on the decision with 
respect to reliance on constitutional 
rights during the investigation. 

In Holland v. United States*" the 
Supreme Court said that the cogency 
of the Government's proof depends 
upon its “effective negation of rea- 
sonable explanations by the taxpayer 
inconsistent with guilt”. If the Gov- 
ernment fails to show that it has 
investigated explanations reasonably 
susceptible of being checked, the 
Court indicated, the trial judge may 
consider them as true and direct a 
verdict for the defendant. This re- 
quirement was hailed by the Court 
as eliminating the defendant’s dilem- 
ma of being forced, by the risk of an 
adverse verdict, to come forward at 
the trial to substantiate leads and 
explanations. The Holland case thus 
says, in effect, that the defendant 
need not prove his innocence if he 
has attempted to do so during the 
investigation and the Government 
has failed to disprove his explana- 


tions as part of its case. Lower coutts 
may interpret the decision as easing 
the Government's burden if the de 
fendant remains silent during the 
investigation.*§ 

The holding that the prosecution 
must negative explanations offered 
during the investigation may merely 
provide fresh bait for the trap 
which co-operation has so frequently 
proved to be. The wary lawyer will 
perceive, however, that the Govern- 
ment’s burden of disproving expla- 
nations will benefit the taxpayer 
only in the event of indictment; he 
will realize that co-operation may 
provide the investigators with ad- 
missions influencing a prosecution 
recommendation which otherwise 
might not materialize. 

Present investigative procedures 
in tax cases are conducive to mis- 
understanding and ill-advised sacri- 
fice of constitutional rights. Until 
such time as these procedures are 
revised to afford realistic protection, 
and so long as present prosecution 
policies continue, it is imperative 
that lawyers take an active role in 
protecting their client's interests dur- 
ing the investigation. No taxpayer is 
under any obligation to co-operate 
with investigators whose purpose is 
the preparation of a criminal charge, 
and lawyers should not hesitate to 
advise their clients accordingly. 








29. 175 F. 2d 924 (9th Cir. 1949), 338 U.S. 
860 (1949); accord: Gariepy v. United States, 
189 F. 2d 459 (6th Cir. 1951) 

30. Lourie and Cutler, Lawyer’s Engagement 
of Accountant in a Federal Tax Fraud Case, 
10 Tax L. Rev. 227 (1955). 

31. 2 Hem. & M. 1, 71 Eng. Rep. 357 (1863). 

32. See cases cited and discussed, Lipton, 
supra note 25, at 969; Lourie and Cutler, 
supra note 30, at 230-232. 

33. Avakian, Net Worth Method of Com- 
puting Income—Burden of Proof, 39 A.B.A.J. 
251 (1953); Burns and Rachlin, How To De- 


Notice by the Board of Elections 


* A vacancy in the office of State 
Delegate from Wyoming was created 
by the death of H. Glenn Kinsley on 
March 4, 1956. Since this vacancy 
occurred before March 30, the dead- 
line date for receipt of petitions for 
nomination of State Delegates, and 
since the unexpired term, ending at 
the adjournment of the 1957 Annual 
Meeting, is for more than one year, 
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the vacancy is to be filled by nom- 
ination and election during the cur- 
rent spring elections, in accordance 
with the provisions of the Constitu- 
tion, Article VI, Section 5. 

Members of the Association in 
Wyoming have been notified and 
requested to make nominations, if 
they wish, prior to the March 30 
deadline date. Ballots for election of 





fend Net Worth Cases, 32 Taxes 537, 540 
(1954). 

34. Holland v. United States, 348 U.S. 121 
(1954). 

35. Balter, The “Net Worth” Decisions: 
Proof of Tax Evasion by Inference, 41 A.B.A.J. 
512 (1955). 

36. See Avakian, Net Worth Computations 
as Proof of Tax Evasion, 10 Tax L. Rev. 431 
(1955). 

37. 348 U.S. 121 (1954). 

38. See e.g., Kasper v. United States, 225 
F. 2d 275 (9th Cir. 1955). 


an interim delegate will be mailed 
to members of the Association in 
Wyoming as well as to members in 
other jurisdictions electing a state 
delegate on or about April 6. The 
deadline for receipt of ballots in all 
jurisdictions is June 11. 

BOARD OF ELECTIONS 
Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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The McCarthy Censure Case: 


Some Legal Aspects: 


by Guy G. deFuria+ of the Pennsylvania Bar (Chester) 


= It has now been more than a year since the Senate censure of Senator Joseph 
R. McCarthy, of Wisconsin, was in the headlines of every newspaper from coast 
to coast. As is often the case with news that evokes sensational headlines, time has 
removed much of the rancor and ill-will that surrounded the Army-McCarthy 
controversy which led to the rare proposal of censure by Senator Flanders, of 
Vermont. Mr. deFuria was assistant counsel for the Senate Select Committee 
which was appointed to consider the censure proposal and he was therefore in an 
excellent position to write firsthand on a precedent-making incident of American 


history. 





® On July 20, 1954, Senator Flan- 
ders, of Vermont, in a speech in the 
Senate, stated that on July 30, 1954, 
he intended to introduce a resolu- 
tion: 
That the conduct of the Senator from 
Wisconsin, Mr. McCarthy, as Chair- 
man of the Senate Permanent Subcom- 
mittee on Investigations, is unbecom- 
ing a Member of the United States 
Senate, is contrary to senatorial tradi- 
tions, and tends to bring the Senate 
into disrepute, and such conduct is 
hereby condemned. 
\s is obvious, this resolution would 
have limited any resulting inquiry 
or action by the Senate to the con- 
duct of Senator McCarthy as Chair- 
man of the Permanent Subcommit- 
tee on Investigations. The field was 
broadened considerably by the word- 
ing of S. Res. 301, as actually intro- 
duced by Senator Flanders, on July 
30, 1954. The resolution then read: 


Resolved, That the conduct of the 
Senator from Wisconsin, Mr. McCar- 
hy, is unbecoming a Member of the 
United States Senate, is contrary to 
enatorial traditions, and tends to 
ring the Senate into disrepute, and 


such conduct is hereby condemned. 


The resolution was attacked im- 
mediately on technical grounds by 
both proponents and opponents of 
censure. The speeches of Senator 
Morse on July 30, and that of Senator 
Daniel on July 31, 1954, served to 
center criticism in a constructive 
way. The principal arguments were 
that a Senate censure proceeding was 
judicial in nature, that the resolu- 
tion should specify the charges on 
which it is based, and that the Sen- 
ate should grant to the Senator 
charged with misconduct full oppor- 
tunity to defend both on the facts 
and the law. Senator Daniel con- 
tended that adoption of the resolu- 
tion by the Senate “would convict 
and punish” the junior Senator from 
Wisconsin, that “the standards of 
American justice should be applied 
in our procedure . . . the pending 
resolution calls for what would 
amount to a trial if we were in court 

. we are not going to have the 
technicalities of a trial, but . . . inso- 
far as a legislative body can sit as a 


court that is exactly what we are do- 
ing when we .. . sit in judgment on 
a Member of this body, and pass out 
a sentence, and punish him by our 
condemnation.” 

The constitutional power of the 
Senate (and the House) to deter- 
mine the qualifications of its mem- 
bers, and to punish or expel them, 
has been described as a “judicial” 
power.! In the Tillman-McLaurin 
case, although the misconduct had 
occurred on the floor of the Senate, 
the matter was referred to the Com- 
mittee on Privileges and Elections 
and the Senate acted only after the 
evidence was heard in the committee 
and reported back to the Senate with 
recommendations.2 In the Benton- 
Foote case, which did not result in 
censure, the case was sent to commit- 
tee, and in the Bingham case the 
facts were uncontradicted and re- 
ported to the Senate by the Judiciary 
Committee.’ 

The general sentiment in the Sen- 
ate supported these contentions. By 
amendments to the resolution of Sen- 
ator Flanders, offered by Senators 
Fulbright, Morse and Flanders, the 
deficiency in specifications was sup- 
plied. These amendments contained 
forty-six separate counts or specifica- 
tions of alleged misconduct. How- 
ever, under its constitutional powers 





1. Kilbourn v. Thompson, 103 U. S. 168, 189. 
2. Speech of Senator Daniel, July 31, 1954. 
3. Id. 
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The McCarthy Censure Case 


to punish a member, subject to scru- 
tiny by neither court nor executive, 
the Senate could have adopted the 
resolution of censure without speci- 
fications of the charges, and in fact 
without any hearing other than de- 
bate. This will be discussed later in 
connection with the substitution of 
the Bennett Amendment for the 
Zwicker specification. 


The Select Committee... 
Six Fair-Minded Men 


Ordinarily, when a controversial res- 
olution is introduced in a legislative 
body, it is decided by parliamentary 
discussion and debate. However, the 
conversion of the Flanders 
tion in general terms to one to which 
was attached a large number of spe- 
cific charges, and the decision of the 
Senate that the truth or falsity of 
these charges must be determined 
preliminarily, in turn converted a 
parliamentary debate into a judicial 
proceeding. The Senate referred the 
resolution and all the proposed 
amendments to a Select Committee 
appointed by the Vice President, 
composed of three Republicans and 
three Democrats. Of these six, Sena- 
tors Arthur V. Watkins, of Utah, 
John C. Stennis, of Mississippi, and 
Sam J. Ervin, Jr., of North Carolina, 
were distinguished former judges. 
Senators Edwin C. Johnson, of Colo- 
rado, and Frank Carlson, of Kansas, 
were former Governors, with long 
parliamentary experience. Senator 
Francis Case, of South Dakota, a 
publisher and former Congressman, 
was known for his power of analysis 
and parliamentary expertness. All 
were fair men. Senator Knowland 
stated he would be willing to be 
tried for his life before any one of 
them. No charge of prejudice or 
partiality was made against any of 
them, except by Senator McCarthy. 
The Senate and the entire press ac- 
cepted them as men who could and 
would hear and determine the case 
according to the law and the evi- 
dence. The manner in which they 
succeeded has received, deservedly, 
the approval of the vast majority of 
our profession. The press reported 
generally that the Select Committee, 


resolu- 


under the difficult circumstances at- 
tending matters which attract great 
public attention, did much to restore 
public confidence in congressional 
hearings. 

When the Senate decided upon a 
judicial hearing, the assistance of 
counsel was deemed advisable. Wal. 
lace Chadwick, a former member of 
Congress and a member of the Penn- 
sylvania Bar, was appointed counsel 
by the Select Committee, and I be- 
came assistant counsel. The duties 
of counsel were to assist the Select 
Committee in preparing the notice 
of the hearings and the charges; in 
establishing fair rules of procedure, 
including those governing evidence 
and testimony; finding, analyzing 
and presenting the evidence; deter- 
mining and briefing the law and the 
precedents applicable to the facts; 
in replying to legal attack; and in 
drafting the report. 

One of the first problems which 
faced the Select 
whether or not the proceedings were 
to be transmitted to the public by 


Committee was 


radio and television. Most of the ma- 
jor chains and stations presented vig- 
arguments in of full 
coverage. The general criticism re- 
sulting from the Army-McCarthy 
hearings no doubt was a factor in 
the decision of the Select Committee 
to follow the usual courtroom prac- 
tice. Bar associations and leading 


orous favor 


judges and lawyers are almost unani- 
mous in opposing the reporting of 
legislative hearings by television and 
radio, but the arguments of those 
who disagree cannot be dismissed 
lightly. For instance, it has been 
stated: 
Television has generally been regard- 
ed as a desirable reportorial and edu- 
cational medium in bringing political 
campaigns, nominating conventions, 
inaugurations, and formal ceremonies 
to a nation-wide audience. Yet the 
same medium here arouses fear and 
suspicion when it relays to the public 
an immediate picture of its elected 
representatives conducting an impor- 
tant part of their official duties. Al- 
though citizens are assumed to have 
sufficient discrimination to determine 
the ability and integrity of candidates 
on the basis of campaign speeches, it 
is suggested that somehow the same 
citizens would be misled by observing 
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elected representatives in the actua 
performance of the functions of thei 
ofhce. Constitutional 
mooted which seem to have no direct 


questions ar 


connection with the presence or ab 
sence of television. It is believed that 
the great majority of arguments ad 
vanced against televised hearings are 
in actuality, arguments against the 
methods by which hearings have been 
conducted—-not against television as 
such, 

The Select Committee concluded 
that its hearings could not be con 
ducted in a fair and judicial manne: 
unless the general rule of courtroom 
practice was followed. I believe that 
the decision banning radio and tele- 
vised reporting was a sound one, es- 
pecially since the Watkins Commit. 
tee was not conducting the usual 
legislative inquiry, but was perform- 
ing duties which were judicial in 
nature, I venture to guess, however, 
that the final answer on this ques- 
tion has not been given, even as to 
strictly judicial inquiries and trials 
in our state and federal! courts. 

Counsel for the Select Committee 
was not appointed until about ten 
days before the hearings were sched 
uled to commence. The forty-six 
counts or specifications contained 
in the Fulbright-Morse-Flanders 
Amendments covered a miscellany 
of alleged misconduct extending 
from the matter of the Lustron fee, 
through the affair of the Greek ships, 
to the alleged alteration of commit 
tee records. Many of the charges 
were duplicative, some indefinite, 
and a few seemingly not susceptible 
of proof. Others did not seem to be 


sufficient for censure even if proved. 


The Select Committee decided to 
open the hearings upon thirteen 
counts only, gathered into these five 
categories: 

1. Incidents of contempt of the 
senatorial committee 
(relating to Senator McCarthy's con- 
duct toward the Gillette-Hennings 
Subcommittee on Privileges and 
Elections) . 

2. Incidents of encouragement ol 
United States employees to violate 


Senate or a 


the law and executive orders (relat 
ing to statements made by Sena 


4. Church and Wasilewski, Televising Leg- 
islative Hearings, 14 Fev. Bar Jour. (No. 1) 60 
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tor McCarthy during the Army- 
McCarthy hearings.) 

3. Incidents involving receipt o1 
use of confidential or classified doc- 
uments or other confidential infor 
mation from executive files (relating 
to the 214-page letter produced at 
the Army-McCarthy hearings.) 

4. Incidents involving abuses ol 
colleagues in the Senate. 

5. Incident relating to General 
Zwicker. 

An analysis of these charges dis- 
closed that the facts concerning them 
could be proved by a mass of docu- 
ments and a minimum of witnesses. 
The documents, or copies or tran 
scripts of them, were admissible in 
evidence under the doctrine of “leg- 
islative notice”, similar, of course, to 
our much more familiar “judicial 
notice”, a doctrine sufficiently estab- 
lished to be found in any general 
legal work. In a week’s time, under 
the experienced and able supervision 
of Judge Chadwick, we were able to 
prepare trial and law briefs on each 
of the five categories and to inte1 
the 
Our approach was the usual one, the 


view and summon witnesses.® 
over-simplification useful to lawyers 
in all litigation: What are the facts? 
What is the law? What is the result 
when the law is applied to the facts? 

The Select Committee finally de- 
cided to restrict its hearings to the 
original thirteen counts. Its reasons 
are fully set forth in the report and 
have been accepted as sound. This 
limitation distinguished the hearing, 
in this respect, from a strictly judi- 
cial proceeding. In the latter, all the 
charges would have been heard un- 
less dismissed in with- 
drawn, and it would have been un- 
usual to report inability of the court 
or counsel to investigate, hear and 
determine them in a limited time. 
However, the Senate itself, in its or- 
der of reference, had directed the 
Select Committee to report by De- 
cember 24, 1954, and time had to be 
allowed for Senate debate 
that deadline. At that time, it 
seemed possible that the Senate 
would be recalled prior to the No- 


limine_ or 


before 


vember elections. As a consequence, 
the Select Committee had to plan 


completion of all its work by the end 
of September. 

the decision 
that the proceedings were to be ju- 
dicial in 


Counsel, following 


nature, drafted a formal 
notice of hearings for service upon 
Senator McCarthy. We were plowing 
virgin soil, to a large extent, for 
there were few or no precedents to 
follow. The form of notice which 
was used may well become a Senate 
precedent, for it established: 

1. Formal and _ timely notice 
should be given to the respondent 
of the time, place and purpose of the 
hearing. 

2. The notice should contain the 
specific charges. 

3. The notice should set forth the 
general rules of the proceedings, 
with particular reference to the ad- 
mission of and objection to evidence, 
and the examination of witnesses. 

!. The respondent should be al- 
lowed to be heard by himself or 


counsel, and to cross-examine wit- 
nesses. 

5. The respondent should be “re- 
quested” to appear. 

These principles, of course, are 
elementary in judicial proceedings, 
but had never been established as 
the procedure in censure cases. Sen- 
ator McCarthy’s intentions with re- 
gard to the hearings were not known 
definitely until the hearings opened. 
There was no question whatever 
that he should be given the full right 
to appear and to participate, but the 
Select Committee decided that he 
should be “requested” to appear. A 
study of the prior Senate cases shows 
that in none was a subpoena issued 
for the respondent. However, the 
Legislative Reorganization Act of 
1946, which incorporates the Stand- 
ing Rules of the Senate, provides 
that a Senate committee may require 
the attendance of witnesses “by sub- 
poena or otherwise”. The formal 
written request to Senator McCarthy 
was deemed to be full compliance 
with the “otherwise” provision. 

Consideration was given to the 
problems which would have arisen 
had Senator McCarthy not appeared, 
or had he appeared but refused to 
testify or refused to be examined by 
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the Select Committee and its counsel. 
No decision was reached and none 
of these situations occurred. Senator 
McCarthy was permitted to make an 
opening statement, not to be consid- 
ered as evidential, and he was exam- 
ined, at length, by his own counsel. 
Senator McCarthy was not “cross- 
examined” by the Select Committee 
or its counsel. In view of the fact 
that one of our great Midwest news- 
papers reported that counsel “tore 
into” Senator McCarthy “with the 
zeal of a prosecutor at a murder 
trial”, a word of explanation seems 
in order, especially since other ob- 
servers thought the examination too 
deferential. 

From the outset, the Select Com- 
mittee was determined that its hear- 
ings should not be adversary or con- 
tentious in character. Our seats were 
at the committee table and not in the 
usual position of trial counsel in a 
courtroom. Our instructions were to 
produce all the evidence relating to 
the matters in issue under the five 





5. We were assisted by Frank I. Ginsburg 
and John W. Wellman, colleagues at the 
Delaware County, Pennsylvania, Bar, to whom 
we shall be ever grateful for their long, 
difficult and able work, and by Jay M. Jex, 
of the staff of Senator Arthur V. Watkins, 
whose aid was invaluable. 
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categories, whether pointing toward 
censure or not. We were not permit- 
ted to object to the introduction of 
any evidence in behalf of Senator 
McCarthy, nor to object to any ques- 
tion of his counsel, whether leading, 
self-serving, relevant or not, nor to 
any reply or statement by Senator 
McCarthy. Senator Watkins, a very 
able and experienced trial judge, 
agreed to rule sua sponte whenever 
necessary to keep the proceedings 
within the bounds of competency, 
materiality and relevance. After ex- 
amination by his counsel, I was per- 
mitted to “examine’’—not to “cross- 
examine” the Senator. This task was 
assigned to me shortly before the 
time for the examination actually 
arrived, for some thought had been 
given to having the members of the 
Select Committee themselves con- 


duct this examination. In addition, 
my instructions were that I must use 
due courtesy and deference and that 
I would not be permitted to insist 
upon a direct or specific answer. On 


the contrary, all the witnesses called 
by the Select Committee were cross- 
examined by the Senator's attorney, 
in the usually effective manner of a 
good trial lawyer. 

These rules worked exceedingly 
well to produce a fair, expeditious 
and dignified hearing, at least in the 
fortunate circumstances of an out- 
standingly able Chairman, and a 
committee which was truly select in 
character and ability as well as in 
name. The Select Committee real- 
ized its responsibility to restore pub- 
lic confidence in senatorial investi- 
gations. Its position was that it was 
conducting an investigation as well 
as trying facts, and that general judi- 
cial procedure should be modified 
to meet the particular situation pre- 
sented to it. 

At the hearings and in the Senate 
debate, the charge was made that 
Senator Watkins, by his rulings on 
evidence, prevented Senator McCar- 
thy from presenting his defense. The 
printed record is the best answer to 
this contention. In his defense to the 
charges that he invited government 
employees unlawfully to bring him 
classified material and information, 


Senator McCarthy sought to cite sim- 
ilar conduct on the part of other 
Senators. Chairman Watkins ruled, 
supported unanimously by the other 
members of the Select Committee, 
that hearsay evidence (principally 
newspaper reports) of actions of in- 
dividual Senators was inadmissible, 
because even if competently proved, 
the actions were not of the Senate or 
of a senatorial committee and could 
not be considered precedential. I 
think that the record will show that 
in no single instance, where compe- 
tent evidence was offered, was there 
an adverse ruling by the chairman. 
Limitations of time and space do 
not permit discussion of the many 
legal problems which were involved 
in the hearings. An illustrative ex- 
ample must suffice. One of the prin- 
cipal legal attacks was on Category I. 
This category involved charges of 
abuse of and contempt for the 
Gillette-Hennings Subcommittee on 
Privileges and Elections. On August 
6, 1951, Senator Benton introduced 
S. Res. 187 looking toward the ex- 
pulsion of Senator McCarthy. The 
resolution was referred to that sub- 
committee for investigation and re- 
port. The amendments grouped un- 
der Category I accused Senator Mc- 
Carthy of abusing the subcommit- 
tee, failing to appear before it and 
interfering with the performance of 
its duties. These actions occurred 
during the 82d Congress. Senator 
Flanders’ resolution for censure was 
introduced in the 83d Congress. The 
report of the Gillette-Hennings Sub- 
committee had been filed in the 
Senate on January 2, 1953. The suc- 
ceeding Congress, the 83d, began its 
sessions a few days later, and the 
Flanders Resolution was not pre- 
sented until July 30, 1954, in the 
second session of the 83d Congress. 
On this point, Senator McCarthy 
argued, in part, in his brief:® 
. . » both reason and authority over- 
whelmingly negate the power of this 
Congress to condemn an alleged of- 
fense committed against the last Con- 
gress. ... 
It has been repeatedly recognized 
that the power to censure is based 


solely upon the power to punish for 
disorderly behavior. See remarks of 
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Senator Daniel, of Texas, Congression- 
al Record, 83d Congress, 2d session, 
page 12291; remarks of Congressman 
Black, of Texas, Congressional Record, 
67th Congress, Ist session, page 6891; 
report of Senators McComas, of Mary- 
land, Beveridge, of Indiana, and 
Pritchard, of North Carolina, in the 
so-called Tillman-McLaurin case, Con- 
gressional Record, 57th Congress, Ist 
session, page 2205. 

It has likewise been repeatedly rec- 
ognized that the power to punish for 
disorderly behavior is nothing more 
nor less than a constitutional codifica- 
tion of the inherent power of all legis- 
lative bodies to punish for contempt. 
The Supreme Court of the United 
States has unequivocally so stated 
(Marshall v. Gordon (243 U. S. 521, 
526); Anderson v. Dean (6 Wheat. 
204, 225) ). The same view was ex- 
pressed in Story’s work on the Consti- 
tution, quoted in this connection at 
page 2205 of the Congressional Rec. 
ord, 57th Congress, Ist session. 

Both Houses of Congress have uni- 
formly adhered to this position. Every 
instance of censure discussed in Hind’s 
and Cannon’s Precedents involves con- 
duct which is contumacious in na- 
ture. The precedents there discussed 
reveal that the censure power has 
been involved in only three types of 
cases: First, in cases of physical vio- 
lence, such as the so-called Tillman- 
McLaurin case; second, in cases of 
improper language used in debate, in 
resolutions, or in the Record; third, 
in cases involving corruption of the 
legislative process, such as the s0- 
called Bingham case. All of the forego- 
ing situations obviously involve ‘con 
tempts’’. 

The censure power is thus a power 
to punish for contempt, and for con- 
tempt alone. Once this is recognized, 
the fallacy behind categories I and IV 
of the present charges becomes self- 
evident. It is settled beyond all possi- 
bility of dispute that no Congress has 
the power to punish a contempt com- 
mitted against a prior Congress. The 
Supreme Court has established the uni 
form rule that the power of Congress 
to punish for contempt dies with the 
expiration of the session during which 
the contempt is committed (Jurney v. 
MacCracken, 294 U.S. 125, 151; An 
derson v. Dunn, supra, at 6 Wheat. 
231). This proposition has been s0 
often and so authoritatively reiterated 
that it is no longer even open to dis 
cussion. Consequently, the 83d Con 
gress has no authority whatsoever to 
punish one of its Members by a reso- 


(Continued on page 395) 





6. Hearing Record, page 555. 





® The 
acquire 
subject 
the Un 
least in 
the usu 
have ac 


® Tod 
sity of 
ing in 
studen 
mitted 
practic 
cators 
course 
the act 
is one « 
how to 

In tk 
other c 
aration 
radical 
cent ti 
ticeshiy 
enced | 
instruc 
present 
ceived 
law off 
cent ar 
has be 
mittees 
few yor 
route | 


sion- 
sion, 
man 
cord, 
891; 
lary- 
and 

the 
Con- 
, Ist 


rec- 
1 for 
nore 
ifica- 
legis- 
mpt. 
rited 
rated 
521, 
heat. 
5 €X- 
nsti- 
n at 
Rec- 


uni- 
ivery 
ind’s 
con- 
na- 
assed 
has 
es of 
vio- 
man- 
's of 
e, in 
hird, 
T the 
» $0- 
rego- 
“con 


ower 
con- 
rized, 
d IV 

self- 
possi- 
s has 
com- 
The 
2 uni 
IgTeSs 
h the 
vhich 
ey V. 
- An- 
‘heat. 
mn so 
rated 
0 dis 
Con 
er to 
reso- 


395) 


The Practice Court: 


Practical ‘Training in Law School 


by William C. Mathes - Judge of the U.S. District Court for the Southern District of California 


® The problem of “bridging the gap” between the theory that a law student 
acquires in law school and the rough and tumble existence of practice is a 
subject of perennial interest to lawyers and legal educators, The Law School of 
the University of California at Los Angeles attempts to solve the problem, at 
least in part, by its course on trial practice—a much more extensive effort than 
the usual appellate moot court program or even the “legal aid” clinics which 


have achieved success in other law schools. 





® Today no one doubts the neces- 
sity of some sort of practical train- 
ing in legal procedure for the young 
student of the law before he is ad- 
mitted to the Bar of some state to 
practice his profession. Legal edu- 
cators recognize the value of a 
course in how-to-do-it coupled with 
the actual doing of it. The problem 
is one of devising the best method of 
how to teach “know-how”! 

In the United States, as well as in 
other countries, the method of prep- 
aration for practice as a lawyer has 
radically changed in relatively re- 
cent times from a kind of appren- 
ticeship training with an experi- 
enced practitioner to the formalized 
instruction in the law school of the 
present.2 The living lawyers who re- 
ceived their sole legal training in a 
law office are evidence of how re- 
cent and how sweeping the change 
has been. Statistics on current ad- 
mittees to the Bar show how very 
few young lawyers now take the old 
route to practice. 

The vast majority of young law- 
yers today are products of law 
schools, most of them university law 


schools with varying requirements 
of academic training for admission. 
None of the schools require practical 
legal experience for admission, and 
many of them provide little practi- 
cal work during their prescribed 
The 


in various 


courses of study.® students 
“learn the law” fields, 
but not how to use what they learn. 
In courses where the case method 
of instruction is primarily used, the 
mummified remains of dead situa- 
tions are disinterred and dissected. 
And where the lecture approach is 
followed, the students learn bland 
generalities lacking the vital breath 
of concrete application. 


The live experience of the law of- 
fice has been lost, and the Bench and 
the Bar, as well as law school teach- 
ers, are awake to the inadequacy of 
preparation for practice being pro- 
vided by the law schools in this re- 
gard.‘ 

Inasmuch as the majority of law- 
yers become general practitioners 
with one-man law offices, the profes- 
sion is doubtless in full accord that 
these neophytes should be taught in 
law school the basic essentials of 
how to help their clients without 
expensive errors.5 

No one appears to question the 
superiority of the law school over 
the law office as a medium of effi- 
cient and systematic inculcation of 
legal principles and rules, as well 
as the proper approach to analysis 
of legal problems. But it has become 
obvious that it is necessary to fill the 
gap between the law school and the 
Bar in the student's practical legal 





1. Joiner, Charles W., Legal Education: Ex- 
tent to Which “Know-How” in Practice 
Should Be Taught in the Law Schools, 
6 J. Lecat Ep. 295 (1954); McClain, Joseph 
A., Legal Education: Extent to Which “Know- 
How” in Practiee Should Be Taught in the 
Law Schools, 6 J. Lecat Ep. 302 (1954); Gris- 
wold, Erwin N., Legal Education: Extent to 
Which Know-How in Practice Should be 
Taught in Law Schools, 6 J. Lecat Ep. 324 
(1954). 

2. Jackson, R. H., Training the Trial Law- 
yer—Neglected Area of Legal Education, 
3 Sran. L. Rev. 48 (1950); Calhoun, H. M., 
Law Schools and Practical Training, 55 W. 
Va. L. Rev. 83 (1953). 

3. Clad, C. C., Gap in Legal Education: A 
Proposed Bridge, 41 A.B.A.J. 45 (1955); Mac- 
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ifornia Legal Education, 18 L. A. Bar Butt. 


99 (1943); Stephenson, E. L., More on Bridg- 
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ing, 40 A.B.A.J. 211 (1954). 
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Trial for the First Year Class, 4 Harv. L. 
Scu. Butz. 5 (1953); Law Graduate—An Ade- 
quate Practitioner? 17 U. Der. L. J. 84 (1954). 
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education—to give him instruction 
in applying his knowledge to a spe- 
cific useful end.® 

Various methods have been de- 
vised to fill this gap. The oldest and 
most common of these methods con- 
sists in requiring the preparation of 
appellate briefs and oral argument 
on questions of law to judges, mem- 
bers of the Bar, or other students 
acting as judges. But here the factual 
situation—the facts established in 
a trial court—is the datum to which 
the student can address argument on 
points of law only. While this pro- 
vides valuable training in legal an- 
alysis and application of the law to 
the facts, there is no opportunity 
for the sifting of relevant facts for 
presentation to a trier of fact. A 
well-taken often made 
that graduates with this training 
are competent to argue a legal point 
before an appellate court, but could 
not prepare a simple pleading, make 
a common motion, or present evi- 


criticism is 


dence either through.a witness or by 
documents. 

Also provided at some schools is 
training in a Legal Aid Society, un- 
der direction of a member of the 
Bar, as law-student counsel for those 
who are financially unable to em- 
ploy an attorney of their own. This 
puts the academician in contact with 
practice, but its disadvantage lies in 
the comparatively limited number of 
students able to participate.? 


Trial Practice. . . 

A New Course 

When in 1949 Dean L. Dale Coff- 
man opened the School of Law at 
U.C.L.A. he was determined to find, 
in addition to the law-club-competi- 
tion plan of appellate arguments, 
some method of providing a course 
in trial practice which would em- 
phasize the practical side and thus 
more nearly close the gap left in 
legal education by the demise of the 
law office mode of preparation for 
practice. And when the home for 
this new law school was built in 
1951, the Dean saw to it that there 
was included a courtroom, with air 
conditioning and indirect lighting, 
which would please any trial judge 
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anywhere as a place in which to sit; 
a courtroom which could well serve 
as a model; a courtroom complete 
in every detail, with jury room and 
judge’s chambers adjoining—and 
even a private entrance for the 
judge! 

Once the physical plant was ready, 
Dean Coffman told the writer of his 
experiences and his views on the 
problem of what a trial practice 
course in a law school should be, 
invited help. The 
achieved through trial and error, is 
the current course in Trial Practice 
now to be described. 

The Trial Practice course is given 
as a required part of the third-year 
Student 
competition in moot appellate work 


and result, 


program of instruction. 
begins in the first year at a time 
when the student is called upon to 
adjust himself to the substantial dif- 
ference between the study of law and 
undergraduate work. It is believed 
that not until the third year has the 
law student enough familiarity with 
methods of legal thought to make 
the trial practice course most pro- 
ductive and useful. The student re- 
ceives most of his tools in the first 
two years, and it is intended in this 
third-year course that he be given at 
least minimum instruction in how to 
use them. 

At U.C.L.A. School of Law the 
moot appellate work is found in the 
Roscoe Pound Competition. All 
first-year students form two-man law 
firms and participate in this competi- 
tion which combines supervised 
training in the preparation and 
writing of briefs and in the oral ar- 
gument of cases. During the second 
year, approximately the top half of 
the class continues the competition. 
The two firms with the highest rec- 
ords participate in the final argu- 
ments in the third year. 


The trial practice course given to 


all third-year students consists of (1 
a class-room series of lectures on 
practice and procedural “know-how” 
and (2) the laboratory of trial court 
work. From three to five on Friday 
afternoons throughout the fall se 
mester, the third-year students are 
required to attend classes on pro 
cedure and practice given by a mem 
ber of the law school faculty. 

These fall semester lectures are in 
effect a specialized course in pre 
trial, trial and post-trial procedures 
as followed in the California courts. 
They are currently given by Profes- 
sor Arvo Van Alstyne, an authority 
on California procedure with a back- 
ground of experience in trial work. 
The students entering the third year 
have already received instruction in 
introduction to 
pleadings, evidence and criminal 
procedure, as well as the regular 
substantive courses of the first and 
second years. 


civil procedure, 


The specially prepared collection 
of leading California cases, used as 
the basic instructional material, 
covers a broad range, including such 
matters as discovery techniques, 
practical considerations preliminary 
to instituting action, jurisdictional 
and venue problems, provisional re- 
medies, trial tactics and motion prac- 
tice, findings, costs and methods for 
enforcing judgments. 

Each Friday afternoon during the 
spring semester, a different guest 
lecturer speaks on a subject relevant 
to trial practice in which he has 
special competence. Members of the 
local Bench and Bar, public officials 
and lay people all have given gen- 
erously of their time and experience 
in these matters. They have been 
willing also to shape their talks to 
fit the over-all pattern of the course. 


The spring semester lectures em- 
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phasize practical procedures of some 
phase of law practice. The coverage 
is kaleidoscopic, rather than pene- 
trating, and is intended to bring to 
the students during their last semes- 
ter in law school a taste and inkling 
of the “kitchen work” of the law 
office in day-by-day action. The sub- 
jects covered in the lecture schedule 
for the 1955 spring semester will 
serve to illustrate the scope: how to 
build a law practice; the importance 
of the facts; scientific methods of 
proof; prosecution and defense of 
misdemeanor cases; prosecution and 
defense of felony cases; domestic re- 
lations matters; negligence cases—for 
plaintiff; negligence cases—for de- 
fendant; bankruptcy practice; ad- 
patent practice; 
trade-mark and copyright practice; 
practice before administrative agen- 
cies; appellate practice. 

The second phase of this trial 
practice course centers on the Satur- 
day morning trials for which the 
Friday sessions are preparation, both 
general and specific. But before go- 
ing on to describe the trials, in 
which the greatest practicable au- 
thenticity is the goal, an outline of 
the preparation the students under- 
take for them must be set forth be- 
cause it comprises a highly impor- 
tant part of the course. 

At the beginning of their last year 
of law-school work all members of 
the third-year class are admitted to 
the “U.C.L.A. Bar”, following which 
they organize themselves into “law 
firms”, each composed of two mem- 
bers. This divides the work load, and 
at the same time gives somewhat in- 
dividualistic law students experience 
in working closely with others in a 
co-operative effort, as law partners 
do in private practice. 

\ practicing attorney of substan- 
tial experience is requested to serve 
each “law firm” as advisory counsel. 
The participation of advisory coun- 
sel generally involves consultation 
with the two members of the firm 
at the office of advisory counsel, ad- 
vising them relative to pleading-and- 
proof preparation in the prosecu- 
tion of one case and in the defense 
| of one case; and advising them at the 


miralty practice; 








counsel table throughout the trial 
of one case. 

The goal being to aid in every 
way possible the transition from law 
student to practitioner, advisory 
counsel are urged to feel free to 
offer every suggestion they may think 
fit, not only as to how things are 
properly and effectively done in a 
professional manner, but also as to 
how the lawyer should comport him- 
self ethically and with professional 
good taste in relations with his 
clients, his brethren at the Bar and 
others, both in and out of court.® 


An Intangible Feeling. . . 
The Law as a Calling 


By a process of assimilation these 
contacts with a practicing lawyer of 
high caliber convey, it is hoped, a 
little of the intangible feeling of 
the law as a calling and profession. 
Though it is not possible nor de- 
sirable to make the law school into 
a law office, this arrangement with 
advisory counsel is intended to give 
students the benefit of some person- 
al contact with the working attor- 
ney, his approaches, concepts and 
techniques. The close discussion of 
problems among two or more per- 
sons also brings many of the ad- 
vantages in pedagogy inherent in 
the tutorial system of instruction. A 
valuable by-product of the advisory 
counsel system is the establishment 
of a relationship, personal and pro- 
fessional, which in some cases leads 
to placement for the student follow- 
ing graduation and admission to the 
Bar. 

A list of a hundred different 
causes of action has been prepared, 
covering all the more common ac- 
tions and many of those less fre- 
quently seen. Once the law firms are 
organized, a different type of action 
is assigned to each firm, with direc- 
tions to prepare a statement of facts 
in accordance with “instructions as 
to statements of fact”. 

The “Instructions as to State- 
ments of Fact” is the keystone of this 
Practice Court system. Briefly, each 
statement must be carefully drafted 
to enable the pleader to find there- 
in, inter alia, facts which (a) em- 








The Practice Court 


William C. Mathes has been Judge of 
the United States District Court for the 
Southern District of California since 
1945. He is a former member of the 
House of Delegates of the American 
Bar Association and a former President 
of the Los Angeles Bar Association. He 
is part-time lecturer in trial practice and 
judge of the Practice Court at the 
School of Law, University of California 
at Los Angeles. 





brace the essential elements of a 
cause of action, (b) disclose avail- 
able jurisdiction and proper venue, 
and all necessary and proper parties, 
(c) confront one “out-of-the-ordi- 
nary” problem of evidence, in addi- 
tion to problems ordinarily involved 
in eliciting testimony from a wit- 
ness, and (d) disclose one possible— 
but not certain—affirmative defense, 
in addition to a possible defense on 
the general issue. 

As stated in the “instructions”, it 
is of the utmost importance that all 
facts relevant and material to every 
probable issue be set forth with 
definiteness and specificity, since up- 
on the trial witnesses will be per- 
mitted to assert as true any relevant 
and material matter not in conflict 
with either the facts as disclosed 
in the hypothetical statement or any 
presumption or inference necessarily 
arising therefrom. 

Each firm submits its statement of 
facts to another firm, for the pur- 
pose of review. So each firm not only 
prepares a statement of facts, but 








8. Stevens, G. N., Professional Responsi 
bility—the Role of the Law School and the 
Bar, 6 J. Lzcat Ep. 203 (1953). 
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also reviews a statement prepared 
by another firm. The reviewing firm 
examines the statement to determine 
whether it complies with the speci- 
fications set forth in the “Instruc- 
tions as to Statements of Fact”. If 
the statement appears to be defec- 
tive in any way, the reviewing firm 
confers with the author firm, and 
necessary amendments are made. 
The author firm files three copies 
of the statement of facts, together 
with the reviewing firm’s approving 
“report on statement of facts”, on 
or before a fixed due date. 

The task of drawing up a state- 
ment of facts, as well as that of ex- 
amining and approving it, brings 
to the attention of the student the 
bearing which minor variations in 
a set of facts can have on the out- 
come of litigation.® By so approach- 
ing it “backwards’—making facts to 
fit the law—the student is given an 
opportunity to realize the impor- 
tance of digging out each last detail 
from parties and witnesses. A lawyer 
slave to the facts is master of his 
case,1° 

A collateral lesson forcibly 
brought home in the process of 
drafting and redrafting the state- 
ment is that the facts of life seldom 
fit neatly into the compartments 
(e.g., contracts, torts, trusts) into 
which law school courses of study are 
traditionally divided. The necessity 
for drawing upon the entire range 
of his legal resources, in order ade- 
quately to meet the specifications for 
the statement of facts, is thus a 
discipline calculated better to equip 
the student-lawyer for actual prac- 
tice. 

Once the approved statements of 
fact are on file, the “plaintiff's case” 
arising from “the facts” is assigned 
to either the firm who prepared the 
statement or the firm who approved 
it. It is thought to be of importance 
that the manner of assignment be 
varied from year to year and be kept 
secret until after the approved state- 
ments have been filed. This practice 
lends suspense to the important pre- 
paration of facts procedure, since 
the author firm may be called upon 
to defend the action arising from 


its own statement of facts and the 
reviewing firm may be called upon 
to prosecute the case. It is believed 
that this suspense element makes 
for more care in both the prepara- 
tion and the review of statements of 
fact. 

Each firm is thus required to ap- 
pear in two cases: for the plaintiff 
or the prosecution in one, and for 
the defense in the other. 

The firm representing the “‘plain- 
tiff’s case” is next called upon to 
complete a “Memorandum for Prep- 
aration of Complaint” based upon 
the statement of facts and, with the 
guidance of this “Memorandum”, 
to prepare and file within a time 
limit the appropriate complaint or 
petition initiating the action or pro- 
ceeding. 

Service upon a member of a firm 
constitutes personal service upon the 
parties represented by that firm. The 
firm representing the defendants ap- 
pears for all defendants named, un- 
less a conflict of interest appears. 

Thereafter the case takes what- 
ever course may be dictated by “the 
facts” and the acumen of the advo- 
cate. Jurisdiction and venue are con- 
trolled by the law and the rules of 
court as applied to “the facts’. Sub- 
ject to special limitations as to time, 
practice and procedure must con- 
form to the law and the rules of the 


court in which the action or pro- 
ceeding is pending. 


The Practice Court. . . 

Its Four Jurisdictions 

The U.C.L.A. Practice Court exer- 

cises four jurisdictions: as a Superior 

Court, a Municipal Court, and a 

Justice Court of California, and as 

a United States District Court. 
Counsel for the defense complete 

a “Memorandum for Preparation of 

Demurrer” and a “Memorandum for 


Preparation of Answer’’ before draft 
ing and filing any defensive plead 
ing. And before a case is announced 
ready for trial, a “Memorandum for 
Trial Brief—Plaintiff” and a “Mem 
orandum for Trial Brief—Defend 
ant” are required to be served and 
filed. 

The various “Memorandums” re 
quired incident to pleading and 
preparation for trial are in substance 
check lists to determine that all the 
necessary points have been covered 
and steps taken. These check lists 
are a vital part of the course. They 
serve to direct constructively and ef- 
fectively the steps taken by the stu- 
dents as they draft the various plead- 
ings and prepare for trial. Before 
drafting an answer, for example, the 
students are called upon to ascertain, 
among other things, whether any 
cause exists for set off, counterclaim, 
cross-complaint or cross-claim, as the 
case may be. 

On the other hand, in the “Mem- 
orandum for Trial Brief’, the firm 
must set forth the facts at issue, a 
list of witnesses and pertinent in- 
formation about their anticipated 
testimony, and a complete citation 
of authorities covering the questions 
of law expected to arise at the trial. 
Where an expert witness is to be 
used, his requisite qualifications and 
possible cross-examination must be 
outlined. 

It might be added that the utility 
of such check lists is hardly restricted 
to academic endeavors. The “Mem- 
orandum” forms are intended to 
confront the student with typical 
questions which the lawyer—especial- 
ly the beginner—should be compel- 
led to answer for himself before he 
drafts complaint or answer, and as 
he prepares to prosecute or defend 
at trial. 


(Continued on page 397) 





9. Marx, R. S., Shall Law Schools Estab- 
lish a Course on “Facts”, 5 J. Lecat Eb. 
524 (1953). 

10. “Most lawsuits are ended as soon as 
there is a final settlement of the facts. The 
success or failure of young lawyers will be 
determined by the way they investigate and 
prepare and present cases to the triers of 
facts." Mr. Justice Jackson, The Advocate: 
36 A.B.A.J. 607, 610 (August, 1950). “The 
mark of a master is, that facts which before 
lay scattered in an inorganic mass, when he 
shoots through them the magnetic current 
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of his thought, leap into an organic order, 
and live and bear fruit.” Mr. Justice Holmes 
—Co.iectep Lecat Papers,, 37 (1920). “Law- 
suits are rare and catastrophic experiences 
for the vast majority of men, and even when 
the catastrophe ensues, the controversy re- 
lates most often not to the law, but to the 
facts.” Mr. Justice Cardozo, Tae Narore or 
THE JupicraL Process, 128-129 (1921). As 
Blackstone observed almost two centuries 
ago, “...experience will abundantly show, 
that above a hundred of our law-suits arise 
from disputed facts, for one where the law 
is doubted of.” [3 Br. Comm. *330) 
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Relief for War Victims: 


Recent Foreign Claims Legislation 


by Henry J. Clay - Member of the Foreign Claims Settlement Commission 


= Last August, President Eisenhower signed into law an amendment to the Inter- 
national Claims Settlement Act of 1949. This act is a major contribution to the 
field of international claims legislation, for it sets up a specific pattern for the 
administration of claims of United States nationals against five foreign Govern- 
ments for property either destroyed or damaged during war or seized as part of 
a “nationalization” program. Mr. Clay describes the new legislation and tells how 
it will operate to reimburse our nationals, at least in part, out of foreign assets in 


this country. 





® The executive branch of the Gov- 
ernment presented to the first session 
of the 84th Congress a proposal to 
amend the International Claims Set- 
tlement Act of 1949. This proposed 
legislation was designed to compen- 
sate American nationals for property 
damaged by war, nationalized, con- 
fiscated or otherwise taken by the 
Governments of Bulgaria, Hungary 
and Rumania. It also recommended 
certain additional claims legislation 
against the Republic of Italy and the 
Soviet Union for compensation of 
claims to be derived from funds cre- 
ated by the Lombardo Agreement of 
1947 and the Litvinov Assignment 
of 1933. 

This legislation was introduced in 
the House of Representatives by 
james P. Richards, Chairman of the 
House Committee on Foreign Af- 
fairs, and was passed by the House 
m June 23, 1955. It was introduced 
in the Senate by Walter F. George, 
Chairman of the Committee on For- 
‘ign Relations, and passed by the 
Senate on July 25, 1955. Thereafter 
t was signed by the President and 


became law on August 9, 1955 (P.L. 
285) . 

The enactment of this law is a 
major contribution by this Govern- 
ment in the field of international 
claims legislation as it sets a specific 
pattern for claims administration 
and adjudication. The law also gives 
a somewhat tardy or belated recogni- 
tion to the rights of nearly 10,000 
American nationals whose properties 
in foreign countries have been af- 
fected by war damage, nationaliza- 
tion or expropriation. 


Vesting the Assets... 
The Treaty Provisions 


In the peace treaties of September 
15, 1947, signed at Paris, the Gov- 
ernments of Bulgaria, Hungary 
and Rumania undertook to restore 
American-owned property in their 
respective countries or agreed to pro- 
vide compensation to the extent of 
two thirds of the war damage suf- 
fered by it. These undertakings were 
not honored American 
owners compensated for their prop- 
erty which was nationalized or other- 


nor were 


wise taken subsequent to the date ot 
the treaties. Other obligations to 
American nationals have likewise re- 
mained unsatisfied. Under the terms 
of the several peace treaties (Article 
29 of the treaty with Hungary is typi- 
cal), it was provided that assets in 
the United States belonging to the 
three governments or their nationals 
might be seized and liquidated, and 
the proceeds used for such purposes 
as the United States might desire, 
“within the limits of its claims and 
those of its nationals, including 
debts, other than claims fully satis- 
fied under the articles of the present 
treaty”. Vesting these assets for 
the benefit of American nationals 
through this legislation is thus effec- 
tuating the rights as provided by the 
several treaties. 

The Government of Italy, in Arti- 
cle 78 of the 1947 peace treaty, 
undertook to compensate in Italian 
currency those United States nation- 
als who sustained war damage to 
their property located in Italy. The 
scope of this provision was limited 
to claims which arose within Italian 
territory and did not extend to 
claims arising on the high seas or 
other types of damage. Although 
treaty claims are presently being 
handled by a conciliation commis- 
sion established under Article 83 of 
the peace treaty, other categories of 
claims have not, up until now, been 
considered for purposes of compen- 
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Relief for War Victims 


sation. 

During the negotiations for the 
release and return of Italian assets 
which had been bought in this coun- 
try, the Italian Government turned 
over to the United States the sum of 
$5 million (in the so-called Lom- 
bardo Agreement) “to be utilized 

. . In application of the claims of 
United States nationals arising out 
of the war with Italy and not other- 
wise provided for”. It is from this 
fund that non-treaty claims will be 
satisfied. 

The remaining source of funds 
consists of assets released and as- 
signed to the United States pursuant 
to the agreement of November 16, 
1933 (known as the Litvinov Assign- 
ment) between President Franklin 
D. Roosevelt and Foreign Minister 
Maxim Litvinov under which recog- 
nition was extended to the Soviet 
Union. Although the assignment 
stated that it was preparatory to 
a final settlement of outstanding 
claims and counterclaims between 
the two governments, further efforts 
to obtain such an over-all settlement 
were not successful. The assigned 
assets, amounting to about $9 mil- 
lion, have been collected by the De- 
partment of Justice and are present- 
ly on deposit in a special fund in 
the Treasury. 

These are the funds which are 
available to claimants against the 
five governments. Of $34 million in- 
vested in blocked assets of Bulgaria, 
Hungary and Rumania, $27 million 
are either government or corporate 
owned and will be disposed of under 
this law. The balance, belonging to 
private individuals, is to remain 
blocked pending future study by the 
Department of State as to the dispo- 
sition to be made. Because there is 
at the present time no other way for 
American owners to obtain recom- 
pense for their losses except against 
assets available in this country, the 
Congress has decided the claims of 
American citizens should be met by 
utilization of the funds referred to. 

This new legislation brings to a 
successful conclusion a considerable 
period of research and study coupled 
with many inter-agency conferences 
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conducted by the Foreign Claims 
Settlement Commission in conjunc- 
tion with the Departments of State, 
Justice and Treasury, and in co- 
operation with the Bureau of the 
Budget. In the presentation of this 
program, the Foreign Claims Settle- 
ment Commission played a major 
role in drafting the legislation and 
co-ordinating the activities of the in- 
terested administrative agencies and 
in assisting the House and Senate 
committees in arriving at final agree- 
ment on the many technical provi- 
sions of the act. The Foreign Claims 
Settlement Commission has been 
delegated as the appropriate agency 
with the responsibility of carrying 
out the administration of these sev- 
eral claims programs, all of which 
were envisioned by the President's 
Reorganization Plan No. | of 1954. 


The Purpose of the Law... 
Three Types of Compensation 


This law has now established a 
claims program for the benefit of 
American nationals who may seek 
partial compensation for (1) war 
damage, nationalization and pre-war 
governmental debt (bond) claims, 
against the Governments of Bulgar- 
ia, Hungary and Rumania; (2) 
claims against the Government of 
Italy arising out of the war and not 
otherwise provided for in the Italian 
peace treaty, and (3) claims against 
Russian nationals secured by liens 
on certain assets prior to the Litvi- 
nov Assignment and other claims 
arising prior to November 16, 1933, 
against the Soviet Government. 

The law authorizes the vesting 
and liquidation of current blocked 
assets of the Governments of Bulgar- 
ia, Hungary and Rumania and of 
their nationals and other natural 
persons. Approximately $27 million 
will be realized under this law from 
these sources. Claims against the So- 
viet and Italian Governments will 
be satisfied out of the two additional 
funds consisting, respectively, of ap- 
proximately $9 million in assets, 
transferred to the United States un- 
der the Litvinov Assignment and $5 
million made available to this coun- 
try pursuant to the Lombardo Agree- 





ment. 


The entire program is to be ad. 
ministered by the Foreign Claims 
Settlement Commission which suc. 
ceeded to the functions of the Inter. 
national Claims Commission and the 
War Claims Commission. This was 
accomplished by amending the Inter. 
national Claims Settlement Act of 
1949, as amended, which authorizes 
the Foreign Claims Settlement Com 
mission to adjudicate the various 
classes of claims described above and 
to certify its awards to the Secretary 
of the Treasury for payment in ac. 
cordance with the procedure estab- 
lished in the law. All awards will be 
payable exclusively from assets of 
the countries referred to which are 
or will become available to the 
United States for the settlement of 
these claims. 

In view of the fact that a number 
of claims have already been filed 
with the State Department, it is in- 
dicated that the amounts claimed, if 
substantiated, will result in awards 
in excess of the several funds avail- 
able for distribution. In such an 
event, the law provides that payment 
of less than the full amount of the 
claim will not prevent a claimant or 
the United States, acting on its 
behalf, from pressing a claim for the 
balance against Bulgaria, Hungary, 
Rumania or Russia, or from seeking 
restitution of any property taken by 
any of those countries. Such a right 
is not retained in the case of claims 
against Italy inasmuch as it was the 
intent of the Lombardo Agreement, 
under which the $5 million fund 
was paid to the United States, that 
this amount was to be in full settle- 
ment of all Italian war claims not 
otherwise provided for in the Italian 
peace treaty. 


The Claims Funds... 
Three Classes of Cases 


Five separate funds are created in 
the Treasury for claims against the 
five governments from the sources 
already indicated. The funds created 
remain completely independent of 
each other and are not pooled fo! 
application to the five categories of 
claims as a whole. Claims against 
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each government must be satisfied 
out of the assets pertaining to that 
government. Section 303 of the law 
directs the commission to receive 
and determine, “in accordance with 
the applicable substantive law, in- 
cluding international law, the validi- 
ty and amounts of claims of nation- 
als of the United States against the 
Governments of Bulgaria, Hungary 
and Rumania”, in three classes of 
cases. The first invokes war damage 
claims which the governments in 
question had undertaken to satisfy 
in the treaties of peace. The second 
group consists of claims for national- 
ization, compulsory liquidation or 
other taking prior to August 9, 1955 
(the effective date of the new law), 
of property of American nationals 
in Bulgaria, Hungary and Rumania. 
The third group relates to obliga- 
tions arising out of contracts which 
existed on or out of rights which 
were acquired by nationals of the 
United States prior to April 24, 1941, 
in the case of Bulgaria, and on or 
prior to September 1, 1939, in the 
case of Hungary and Rumania, and 
which became payable prior to Sep- 
tember 15, 1947. The claims against 
the Government of Italy arose out 
of war in which Italy was engaged 
from June 10, 1940, to September 
15, 1947, and encompass those par- 
ticular claims for which no provision 
was made in the treaty of peace. 
Awards in this category of claims are 
to be satisfied out of the funds trans- 
ferred to the United States under 
the Lombardo Agreement already 
referred to. 

The Russian claims disposed of 
fall within two general classes: (1) 
claims founded upon liens which 
had been obtained prior to Novem- 
ber 16, 1933, by United States na- 
tionals arising out of a judgment or 
warrant of attachment against the 
property in the United States subse- 
quently taken over by the Govern- 
ment under the Litvinov Assign- 
ment, and (2) claims of nationals of 
the United States against the Soviet 
Union arising prior to November 16, 
933, the date of the assignment. 
Che payment of the priority awards 
ay not exceed the proceeds of the 


property subjected to the lien. Pref- 
erence in payment and considera- 
tion of these particular claims was 
deemed justified by the Congress by 
virtue of their comparable legal sta- 
tus with other claims against the 
Soviet Government. In the lien cate- 
gory, a number of nationals of the 
United States pursued their claims 
against Russia in the courts in this 
country. The judgments became 
liens against specific assets. These 
assets were then settled under the 
Litvinov Assignment by transfer to 
the Federal Government. The law 
provides for such lien claimants pri- 
ority in payment of their claims. 


Time Limits... 

Manner of Payment 

The law requires the Foreign Claims 
Settlement Commission to finish its 
work on these several claims funds 
in four years, except for claims of 
United States nationals against a 
Russian national upon which liens 
were obtained prior to November 
16, 1933. Since some of these particu- 
lar claims have already been the sub- 
ject of court action, they will be 
handled more expeditiously. The 
law provides for their settlement 
within two years. In all other re- 
spects the Russian claims will be 
handled the same as the claims 
against Hungary, Rumania, Bulgar- 
ia and Italy, that is, four years are 
allowed for the commission to settle 
these claims. 

The law provides that the princi- 
pal of any award of $1,000 or less 
will be paid in full, while a down 
payment of $1,000 will be paid on 
larger awards. The balance of the 
awards larger than the $1,000 down 
payment will be paid on a pro rata 
basis from time to time as shall be 
determined by the Treasury. Final 
payment cannot be made until after 
all the funds have been covered into 
the particular claims fund and after 
all claims against that~fund have 
been certified by the commission. 

The law provides that a treaty 
claimant against Hungary, Rumania, 
or Bulgaria must have been a United 
States national continuously since 
the date of the armistice with the 
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country involved and continuously a 
citizen and resident since September 
15, 1947 
treaties signed at Paris) . The armis- 
tice with Bulgaria took place on Oc- 
tober 28, 1944; Hungary, on Decem- 
ber 28, 1944; Rumania, on August 
24, 1944. In cases of nationalization, 
expropriation or other taking, the 
claimant must have been a national 
on the date of taking and continu- 
ously thereafter to the effective date 
of the act. 

The war damage claimant against 
the Italian claims fund, pursuant 
to the Lombardo Agreement, must 
have been a United States national 
continuously since the time of his 
loss. Necessarily, the loss must have 
arisen out of the war which ended 
September 15, 1947. 

The expropriation claims under 
the . Litvinov Assignment require 
that a claimant must have been a 
United States national continuously 
since the date of the loss. All Rus- 
sian claims must have arisen prior to 
November 16, 1933, the date of the 
execution of the Litvinov Assign- 
ment. 

A claimant who would have a con- 
tract claim must have been a United 
States national continuously since 
April 24, 1941, in the case of Bul- 


(the date of the various 
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garia, and September 1, 1939, in the 
case of Hungary and Rumania. The 
particular debt involved must have 
become payable prior to September 
15, 1947. 

Where a claimant who is a nation- 
al of the United States acquired the 
claim from another person, his eligi- 
bility will depend on whether his 
predecessors in interest met the ap- 
plicable nationality requirement. 

The provisions of the law recog- 
nize one of the most common rules 
of international law and _ practice 
that a state may espouse only those 
claims of persons who are citizens of 
the claimant state at the time the 
claims arise. It was understood by 
the Congress that there might be 
hardship cases in which residents of 
the United States would find them- 
selves without protection of the 
country of their origin or of the 
United States in obtaining just, ade- 
quate and effective compensation for 
the nationalization or expropriation 
of their properties. While sympathet- 
ic to the plight of those unfortunate 
individuals who were not American 
citizens when they sustained war 
losses, the Congress felt that it had 
to keep uppermost in view the inter- 
est of those individuals who did pos- 
sess American nationality at the time 
of loss. 

In no case will an award be made 
to a claimant who collaborated with 
the enemy during World War II or 
who has been convicted of disloyalty 
to the United States. 
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Corporate Claims... 
Stockholders’ Eligibility 


A corporation organized under the 
laws of the United States, or any 
subdivision thereof, may file a claim 
under this law where it can be 
shown that more than 50 per cent of 
the capital stock of the corporation 
was owned by American nationals 
who are natural persons at the time 
of loss and at the date of filing the 
claim. 

A claim for damages sustained by 
a corporation which was not a na- 
tional of the United States at the 
time of the loss, under the above 
formula, may be asserted by a stock- 
holder under certain circumstances. 
The Commission will entertain a 
claim without regard to the nation- 
ality of the corporate legal entity, if 
at the time of loss, and thereafter, it 
can be shown that at least 25 per 
cent of the outstanding capital stock 
or other beneficial interest in the 
corporation was owned directly or 
indirectly by natural persons who 
were nationals of the United States 
at the time of the loss. 

These requirements reflect the tra- 
ditional practice of the United States 
in requiring a showing of a “substan- 
tial” interest before it espouses an 
international claim. 

The decisions of the Commission 
shall be final and conclusive on all 
questions of law and fact, and not 
subject to review by any other official 
of the United States or by any court 


by mandamus or otherwise. This pai 
ticular provision of the law is de. 
signed to preclude appeal from Com 
mission decisions which would lead 
to endless litigation and which 
would delay payment to claimants 
and also increase the costs of admin- 
istration. Appeals, of course, would 
be possible where there was any case 
of gross misconduct on the part of 
any officer or employee of the Com- 
mission. 

A casual study of this new claims 
program points up some obvious 
questions that will require immedi- 
ate consideration by the Commis- 
sion. Several of the more important 
questions which will require early 
resolution relate to: (1) whether in- 
terest will properly be a part of the 
award; (2) whether claims based 
upon death or personal injuries suf- 
fered by United States civilians as a 
result of internment during the wat 
by Italian authorities are compensa 
ble; (3) should claims for govern- 
ment dollar bonds, where there is no 
evidence of repudiation, but where 
there has been a default in payment 
of interest or principal, be a proper 
claim against the appropriate gov- 
ernments; (4) whether dollar or 
ruble bonds floated by the Imperial 
Russian Government and the Pro- 
visional Russian Government should 
be considered proper claims; (5) de- 
termining the extent of “other tak- 
ing”’ in nationalization of properties; 
and (6) proper valuation of prop- 
erties involved. 
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Pressures Exerted on Courts and Jurors 


by Margaret Chase Smith - United States Senator from Maine 


® A former newspaperwoman, Senator Smith addressed the Section of Judicial 
Administration on the subject of “Pressures on Courts and Jurors”, one of con- 
tinuing interest to lawyers and laymen alike. Her address was made last summer 
during the Annual Meeting of the Association. 





® It is with considerable misgiving 
that I have accepted the role in 
which I find myself—the role of con- 
sidering the subject of “Pressures on 
Courts and Jurors’. 

Frankly, I am not at ease in dis- 
cussing this subject for at least two 
reasons. The first reason is that I am 
not a lawyer and not schooled in the 
ways of courts and jurors. While as 
a legislator I help make the laws, I 
neither interpret nor execute the 
laws. 

Ihe second reason is that the very 
heart of this subject is the question 
of conflict between a free press and 
a fair trial—and as a former news- 
paperwoman of my home town week- 
ly paper and a nationally syndicated 
columnist, I may be prejudiced. 

Whatever that prejudice may be, 
it is secondary to the respect that I 
have for the courts. In that feeling | 
am like most Americans. For outside 
ol the church there is nothing that 
\mericans have more confidence in 
than the courts. And I, for one, want 
to keep it that way. 

Of the three coequal branches of 
our Government, over the years it is 
the judicial branch that is held in 





highest esteem and confidence by the 
people. That esteem and confidence 
is a feeling for the institution as a 
whole. It is not a personalized feel- 
ing as in the case of public attitude 
toward the other two branches—the 
executive and the legislative. 

It is a favorite indoor game for the 
public constantly to make a whip 
ping boy out of Congress—and some- 
times a President—but never the 
courts. Perhaps this stems from the 
feeling that the courts are free from 
politics while a President and Con- 
gress are not. 

But | 
explanation is that the court is a 


think a more convincing 
“father substitute” in the minds of 
many ol us W ho, as we grow out ol 
childhood, are faced with the disil- 
lusioning realization that our fathers 
infalli- 


ble judges. We turn to the courts as 


are not omnipotent and 
a partial substitute for the Father-as- 
Infallible- Judge. 

And to most Americans the law is 
rot personified by the legislators who 
make the laws, the President and the 
governors who enlorce the law, but 
rather by the judges who interpret 
the law and who preside over trials 


and direct juries. Americans have a 
passion for justice, and judges are 
the symbol of justice. 

As a legislator and member of the 
legislative branch that is the target 
of greatest criticism from the Ameri- 
can public, and as a former news- 
paperwoman, I again say I want to 
keep it that way. 

I make these preliminary cbserva- 
tions about the courts because I feel 
they are necessary background to my 
later remarks. And I turn to 
the press for preliminary observa- 


now 


tions. 

Members of the press hold at the 
tip of their typing or scribbling fin- 
gers a tremendous power of shaping 
public opinion. Yet, unlike govern- 
ment officials, they do not have to 
make an accounting to the people. 
They do not have to justify their 
editorials or their position because 
they are not dependent upon the 
people. They are accountable only 
to their consciences. But because the 
overwhelming majority of them are 
men and women of conscience, our 
country remains a free natien. The 
President and Congress are constant- 
ly under pressures of many kinds. 
Why then should the courts—the 
judges and jurors—be insulated from 
pressures? 

I have given you one answer—to 
retain the public faith and confi- 
dence in our judicial branch. There 
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are many other reasons—protection 
of the Bill of Rights—prevention of 
our country becoming totalitarian. 
That is why I don’t like to see either 
the Department of Justice pressur- 
ing for the disqualification of a judge 
who doesn’t render the decisions it 
wants or a member of Congress pres- 
suring for retrial of cases that have 
resulted in disappointment. That is 
why I am concerned about the con- 
flict, actual or potential, between 
those two basic tenets of American- 
ism—free press and fair trial. 

The ultimate objective of our 
American form of government is the 
maximum of individual liberty and 
freedom. But one man’s freedom 
stops where another man’s freedom 
begins. We cannot exercise our in- 
dividual freedoms to the extremism 
of disregard for the rights and free- 
doms of others. A free press must not 
be hampered by the Government— 
including the courts. It has the pos- 
itive freedom that we call “liberty” 
to expose and criticize a corrupt 
judge. On the other hand, a jury has 
a negative freedom we call “immuni- 
ty’—the freedom from editofial or 
news pressures from a newspaper. 

We must cling to our faith and 
confidence in the courts—and the co- 
rollary concept that judges are im- 
mune to pressures from the press or 
anyone else. But that faith and con- 
fidence cannot be so blind as to 
prevent realization that judges are 
human beings with some human 
weaknesses—that many judges are 
elected instead of appointed—that 
even appointive judges aspire to 
higher appointments in the judi- 
ciary—that some retire from the 
Bench to seek political office—and 
that in such cases they are naturally 
sensitive to press disapproval. 

I don’t think judges should be sub- 
jected to pressure. But rarely should 
penalties be invoked by the court for 
pressure on it. The doubt should be 
resolved by the court in favor of the 
free press. Any penalty should ema- 
nate from public opinion rather 
than the court. For any judge so 
weak in moral fiber as to require in- 
sulation from pressure is not fit for 
the Bench. Constructive criticism is 


healthful for judges as it is for any- 
one else. If criticism goes beyond the 
bounds of decency and fairness and 
constitutes malicious falsehood, a 
judge can sue for slander or libel. 

Pressure on jurors is another mat- 
ter. Jurors are private citizens not 
possessing the training, experience 
and qualifications of the judges. 
They cannot evaluate by themselves 
evidence offered at a trial. They have 
to rely on the judge to give them in- 
structions and guidance. 

Clearly any outside attempt to 
contact a juror and influence him 
should be punished, for the juror 
should be influenced only by the in- 
formation that is admitted into evi- 
dence at the trial and by the proper 
instructions given by the court to 
the jury. 

The field that is more difficult to 
mark out is that area where there 
are indirect effects and where the 
pressures are more subtle and more 
difficult of proof of either attempt 
or intent. 

Generally speaking, I believe that 
it is agreed that the critical period 
is while the jury is sitting—after be- 
ing impanelled and before render- 
ing its verdict and being dismissed 
from further duty on the case. It is 
contended that while such pressure 
as publicity prior to the trial and the 
impanelling of the jury might influ- 
ence potential jurors, it is not a pres- 
sure in violation of the right to a fair 
trial for at least two reasons. First, in 
the selection of the jurors in the 
impanelling of the jury, the coun- 
sel can challenge such “publicity- 
exposed” jurors for cause. 

Second, if it is felt that the publi- 
city has reached too many of the po- 
tential jurors, a change of venue or 
different place for the trial may be 
granted. 

After a jury has rendered its ver- 
dict and been discharged, there can 
be no pressure on the jurors that im- 
pairs a fair trial for obviously it is 
too late to influence them as far as 
the trial is concerned. 

It is agreed that during the trial 
that jurors should not be exposed to 
inadmissible evidence and that the 
publication of such information is 
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prejudicial and violative of the de- 
fendant’s rights to a fair trial. But 
press comment during the trial is not 
considered prejudicial and violative. 

American justice and its grand. 
father, English justice, differ on the 
issue of free press versus fair trial. 
English courts have adopted the 
“reasonable tendency” rule which 
favors fair trial over free press. 
American courts have adopted the 
“clear and present danger” rule 
which favors free press over fair trial. 
In England any publication having 
a reasonable tendency to create a 
prejudice that might affect a person's 
right to a fair trial is contempt of 
court. In other words, England ac- 
cords immunity to courts and jurors 
from the pressures of “trial by news- 
paper”. In the United States any 
publication having a tendency to cre- 
ate a prejudice that might affect a 
person’s right to a fair trial is con- 
tempt of court only if there is a clear 
and present danger that such a result 
will follow. The benefit of the doubt 
is given to the free press and not to 
the fair trial. 

And the English courts spell out 
their rule more specifically. Under 
the English “reasonable tendency” 
rule, (1) newspapers can publish 
evidence given in open court, (2) 
but not extraneous derogatory in- 
formation if it may cause prejudice, 
(3) even with respect to future hear- 
ing, (4) the time element extends 
beyond the trial period to include 
the appeal period, and (5) offenses 
can be treated as contempt of court 
or obstruction of justice. 

Our Supreme Court has not told 
us what its “clear and present dan- 
ger” rule means for it has not been 
able to see any “clear and present 
danger” in facts presented in recent 
cases. We are left to guess for our- 
selves and the best guesses seem to be 
that the rule means (1) pressures on 
judges are practically non-existent 
for if they were vulnerable to pres- 
sures they wouldn’t, or shouldn't, be 
on the Bench, (2) press comment is 
limited to the trial period (3) dur 
ing which non-evidence information 
should not be published. 

Since the law is not static, there 1s 
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the possibility that some time in the 
fucure the courts may discard the 
“clear and present danger” rule. 
How great that possibility may be— 
how soon it may come—could in 
large part depend upon the element 
of extremism. For extremism on one 
side breeds extremism from the op- 
posite side. The pendulum of the 
clock swings from one side to the 
other. How far it swings to one side 
determines how far in turn it will 
swing to the other side. 

If there develops an extremism on 
the part of the courts in favor of free 
press over fair trial, the excess en- 
joyed by the press of such preference 
may constitute a future danger to 
the press. For the pendulum could 
well swing to the opposite extremism 
of fair trial over free press with con- 
siderable involuntary restraint being 
placed upon the press in order to 
insure fair trial. 

I may be in error but it is my im- 
pression that while the Justices of 
the United States Supreme Court 
show a preference for free press over 
fair trial in their adherence to the 
“clear and present danger’’ rule, the 
judges of the federal district courts 
are more impressed with the right to 
a fair trial. 

This could stem from the fact that 
Supreme Court Justices are rarely, if 
ever, subject to the great pressures 
and the press criticism that federal 
district judges are. They are appel- 
late justices not trial judges. They 
operate in a comparative vacuum 
since their court activity is subject to 
very little public scrutiny—only when 
cases are being argued before them 
and only after they have announced 
their written decisions and opinions. 

But federal district judges have to 
spend more of their time presiding 
trials—with less time in the 
quiet of their private offices and li- 
braries writing opinions and making 
decisions as appellate judges do. Ob- 
viously trial judges are keener stu- 
dents of trials and are more sensitive 
to the need of fair trials because they 
ive with the problem all the time. 
\ppellate judges and justices, not 
iving with the problem daily, are 
tble to take a more detached and 


over 


objective view of any conflict be- 
tween fair trial and free press. 

How great a gap is created by any 
such difference in daily working ex- 
periences is a matter of conjecture. 
It would not be a matter of great 
concern if the normal procedure for 
appointment to the United States Su- 
preme Court was promotion through 
the ranks from district court trial 
judge to court of appeals judge to 
Supreme Court Justice. 

But surprisingly enough, serving 
in the lower echelons of the federal 
judiciary seldom leads to appoint- 
ment to the Supreme Court. Not 
one of the present nine Justices of 
the Supreme Court previous to their 
appointment to the highest judicial 
body in our nation served as a fed- 
eral district trial judge. Only two 
of the nine had previous service in 
the federal judiciary. 

Those two served 
Appeals as appellate judges and not 
as trial judges. The other seven were 
either governor, senator, 
ney general, solicitor general, law 
school professor or Securities and 
Exchange Commissioner—most of 
whom, having been active in polli- 
tics, were highly aware of the press. 

If the time ever comes when at 
least three or four men who have 
been federal trial judges are pro- 
moted to the Supreme Court, we 
may swing away from the “clear and 
present danger” rule that favors free 
press over fair trial and a turn to the 
“reasonable tendency” rule which 
favors fair trial over free press. 

Rather than see an abrupt change 
in the present situation and a swing 
to an extreme with involuntary re- 


on Courts of 


attor- 


straints placed upon the press, I 
would wish that the press itself were 
able through voluntary measures to 
to a minimum the unfair 


reduce 
and undesirable pressures that are 
brought on courts and jurors. 

More than five years ago I ob- 
served with respect to the political 
arena that extremism had become so 
rampant and freedom of speech was 
so abused by some that it was not 
exercised by others—that our Amer- 
ican sense of justice in the concept 
of “innocent until proved guilty” 
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Robt. Shoaf 
Margaret Chase Smith is now in her 
second term as United States Senator 
from Maine. She began her career as a 
teacher and later switched to journal- 
ism. She entered Congress in 1940 as 
Representative of Maine’s Second Con- 
gressional District. 





was being destroyed by this politi- 
cal extremism and replaced with 
the totalitarian view of “guilty un- 
til proved innocent”. 

I am glad that this political hur- 
ricane of extremism seems at long 
last to have dissipated itself. For- 
tunately, such extremism has not 
permeated the press field. 

And while as a former member of 
the press myself I am convinced of 
the imperative need of a free press 
for the protection of all the people 
even at times to the detriment of an 
individual, I would not want the 
field of my former profession to be- 
come so arrogant and selfish in the 
conflict of free press versus fair trial 
as to forget the American concept 
that it is better to free ten guilty 
men than to convict one innocent 
man. 

If the relation between free press 
and fair trial is greatly out of bal- 
ance in favor of free press, then I 
believe that the correction of that 
situation can best come from the 
voluntary action of the free press it- 
self rather than resort to judicial 
and legislative involuntary restraints 
against a free press. For it must be 
clear to everyone that the right of 

(Continued on page 359) 
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William Bradford: 


Printer to Their Majesties 


by John P. McGuire - of the New Jersey Bar ( Perth Amboy ) 


* William Bradford, “Printer to their Majesties King William and Queen Mary” 
was the first printer of the Colonies of Pennsylvania and New York, and one of 
the earliest printers in what is now the United States. Living to the age of 92, he 
died in 1752, after a long and useful life. Mr. McGuire’s article deals with the 
contributions Bradford made to the law through his printing and publication of 


early law books. 





® In the Public Record Office, Lon- 
don, there is a copy of A Journal of 
the House of Representatives For 
His Majesties’ Province of New 
York in America Begun the 20th 
day of June in the Seventh year of 
His Majesties Reign Anoqg; Dom. 
1695. This volume constitutes the 
first published proceedings of an 
American legislature. It is believed 
to be the only copy in existence. On 
its title page we find the following: 
“Die Saturni Ante Merid. June 
1695, by order of the House of Rep- 
resentatives, I do appoint William 
Bradford to print the Journal of 
this House, Ja. Graham, Speaker.” 
Only a few years before that date, 
almost 300 ago, Thomas 
Hobbes, the seventeenth century 
philosopher, had said in his “Levi- 


years 


athan”, “the invention of printing, 
though ingenious, compared with 
the invention of letters is no great 
matter.” Facing today, however, our 
mountainous stacks of _ printed 
words, statutes, reports, digests, en- 
cyclopedias, novels, magazines and 
newspapers, Hobbes would certain- 
ly change his mind on the scene 


today and give proper credit to such 
men as William Bradford who in- 
troduced “the art and mystery” of 
printing to the American Colonies 
and to their contemporaries. 

For the spread of the common 
law, the growth of civil society in 
the American Colonies, the increase 
of knowledge and proficiency in the 
legal profession and the characteris- 
tic respect for law and authority in 
the United States of America we 
will be everlastingly indebted to 
such early colonial printers as the 
Greens, of Boston, Harris, of Bos- 
ton, Zenger, of New York, Parker, 
of New York, Miller, of Philadel- 
phia, and about half a hundred of 
their contemporaries, including of 
course, Benjamin Franklin; but es- 
pecially to William Bradford, the 
first printer of the colonies of Phil- 
adelphia and New York. 

William Bradford, “Printer to 
their Majesties King William and 
Queen Mary” for the Province of 
New York, lived to be ninety-two 
years of age and worked at his print- 
ing press until the day he died, 
May 23, 1752, living longer and 
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working harder than most of his fel- 
low human beings then or since. It 
might be of salutary influence on 
those who are contemplating early 
pensions from the public service and 
middle-age private retirements on 
annuities to contemplate the inspir- 
ing span of this man’s long and use- 
ful life, and the benefits of his great 
accomplishments on succeeding gen- 
erations. When he made his first im- 
print in North America in 1685, he 
was only twenty-two years old. Sixty- 
seven years later, in 1752, the ink is 
still wet on his fingers as his hand 
in the bold black 
letter of the time: “The Acts of the 
General Assembly of the Province 
of New Jersey, from the Time of 
the Surrender of the Government 
in the Second Year of the Reign of 
Queen Anne to the present Time, 
being the Twenty-Fifth Year of the 
Reign of King George, the Second 
etc.”, a compilation of New Jer- 
sey Laws by Justice Samuel Nevill. 

In the meantime he had opened, 
in 1690, the first 
America, at 
Philadelphia, 


press turns out 


paper mill in 
Roxboro, a part of 
with William Rit- 

others, and_ had, 
other accomplishments, 
printed and sold the now priceless 
“The Laws and Acts of the General 
Assembly for Their Majesties Prov 
ince of New York, as they were En 
acted Indivers sessions, the first of 
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which began, April, the 9th, An- 
noq.; 1691.” He had 
published Leeds Almanac, in which 
appeared in 1694 an advertisement, 
to wit, “The Laws of the Province 
of New York will shortly be printed 
whereto every one 


Domini, also 


may have re- 
course to know the exact time of 
Markets. Fairs. Courts. Excise. Rates 
and Imposts on Goods &c”, and: 
“There is now in the press a Trea- 
entitled: ‘Truth Advanced 
The latter was a 
controversial tract, and, long before 


tise 
above error’ ”’ 
the constitutional guarantees of free- 
dom of the press, got Bradford into 
difficulties resulting in the tempo- 
rary destruction of his printing 
presses. 

Everyone, as he advertised, might 
have recourse to the time of hold- 
ing markets, fairs and courts, as it 
were, by consulting his laws, but 
William Bradford was dead and bur- 
ied beside his wife, Elizabeth, in 
New York, for over hundred 
and fifty years before some of us had 
the stimulating experience of see- 
ing some of his works for the first 
time and contemplating his great 
contributions to the stability of our 
legal history. Perusing his earliest 
imprints, his bold, black, “english” 
type, Roman and Italic, marching 
through the centuries like 
courtiers from an ancient tribunal, 
there is acquired a definitely sharper 
sense of the unity and continuity 


two 


down 


of our American jurisprudence, as 
manifested particularly in the states 
of New Jersey and New York, a suret 
conviction that civil authority is nec- 
essary for the existence of civil so- 
ciety, and that in its insatiable quest 
for justice and the common good, 
the law as Saint Paul says, really finds 
its authority in God. 


Two Centuries Later . . . 
Sign Posts of Civilization 


Here in Bradford’s New York laws, 
two hundred years after his death, 
lor example, and in his monumen- 
tal 1752 work: “The Grants, Con- 
essions and Original Constitutions 
f the Province of New Jersey, etc.”, 
he very titles of the enactments of 
he early settlers and councilmen 


stand out like sign posts along the 
road of our early American civili- 
zation. In and Acts of the 
General Assembly for Their Majes- 
ties Province of New York”, print- 
ed in 1694, we find: “An Act for 
Quieting the Disorders that have 
lately happened within this Prov- 
ince”; “An Act for Settling the 
Militia”; “An Act for raising two 
thousand Pounds”; “An Act to Ease 
People that are scrupulous in swear- 
ing’; “An Act for the Raising and 
Paying 220 Men with their Officers 
for the security of the Borders of 
the Province’; “An Act for the De- 
stroying of Wolves”; “An Act for 
calling Long Island the Island of 
Nassau”; and “An Act for the En- 
couraging of a Post Office”. Time, 
indeed, has marched on since wolves 
pierced the night air with blood- 
curdling howls on the Island of Nas- 
sau, the very same spot where the 
gee-gees now run at Aqueduct and 
Jamaica and millions of Bradford's 
succeeding Americans place 
bets at the pari-mutuels. 

In New Jersey, across the Hudson, 
the struggle to build a new civiliza- 
tion went on side by side. In the 
compilation of the laws by Samuel 
Nevill, the “Second Justice of the 
Supreme Court of Judicature of the 
said Province’, one of Bradford's 
last imprints, we note: “An Act 
for Regulating the Purchase of 
Lands from the Indians”; “An Act 
for Preventing the Waste of Tim- 
ber”; “An Act”—significantly—‘‘for 
regulating of White Servants, and 
taking up Soldiers and Seaman de- 
ferring her Majesties Service, and 
coming into this Colony”; “An Act 
for running and ascertaining the Di- 
vision line betwixt this Province and 
the Province of New York”. Look- 
ing from the writer’s office window 
down the main street in Perth Am- 
boy, New Jersey, at this late date, 
one can spot the site of the early 
assembly where these laws were 
passed almost two and one half cen- 
turies ago. And it is not too hard to 
imagine the very act concerning the 
boundary line between the Prov- 
inces of New York and New Jer- 
sey, as printed only by William 


“Laws 


their 


William Bradford 


Bradford, may be as pertinent in 


this century as it was then, as at this 
very day there is a controversy .be- 
tween the City of York and neigh- 
boring New Jersey communities on 
the Staten Island Sound over the 
dumping of garbage by the former 
on the shores of the Island. Many 
people hold to this day that Staten 
Island, which forms the entire® 
County of Richmond in New York 
City, really belongs to the State of 
New Jersey, from many parts of 
which a stone could easily be thrown 
to the island. A look at Bradford's 
“Grants and Concessions” clearly 
puts Staten Island in New Jersey but 
by interstate compact and statute it 
surely belongs to New York today. 
Here, too, along the pathways of 
many of the fiercest Revolutionary 
struggles, we note in Nevill: “An 
Act concerning the duty of the 
Commissioners appointed to man- 
age the Loan Offices of the Coun- 
ties of this Province”, passed in the 
tenth year of the reign of George I, 
and in the “Fourth of George II”: 
we find this quaint reminder in “An 
Act for preventing Small-stone Hors- 
es running at large in this Prov- 
ince”, and in the thirteenth year of 
his reign “An Act for making cur- 
rent Two Thousand Pounds in Bills 
of Credit for Victualing and Trans- 
porting the Troops to be Raised in 
this Colony for His Majesty's Serv- 
ice on the intended Expedition to 
the West Indies etc.” Not by any 
means, forgetting or overlooking 
Chapter CXII of George II: “An 
Act to restrain Tavern Keepers and 
others from selling strong Liquors 
to Servants, Negroes and Mulatto 
Slaves, and to prevent Negroes and 
Mulatto Slaves from meeting in large 
companies, from running about at 
nights, and from hunting or carrying 
a gun on the Lords Day”. Could it be 
told any better in Technicolor? 
Bradford’s publication of Nevill’s 
work is of 507 pages, folio. There 
are only thirty-four acts in the New 
York publication. There are 763 
pages in the Leaming and Spicer 
folio. These are merely beautiful 
examples of Bradford’s printing. 
They do not constitute it all, by any 
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William Bradford 


means. They are monumental, how- 
ever, as an indication of the pro- 
digious labor this man put into 
bringing to the lawyers and histor- 
ians that came after him, generation 
after generation, a view of the foun- 
dation stones of our American legal 
history. The actual physical work 
that Bradford put into his work— 
in addition to running his Ameri- 
can Weekly Mercury, the first paper 
in the Middle Colonies—can well be 
imagined from Benjamin Franklin's 
statement about the last forty sheets 
of Sewel’s “History of the Quakers”; 
the latter contained the same type 
measure to a page as the New York 
Laws. Franklin said “it was all that 
he and his partner Meredith could 
do to set up and work off a sheet a 
day.” 

Franklin’s first and some subse- 
quent meetings with Bradford are 
referred to in Bernard Fay’s Frank- 
lin, the Apostle of Modern Times. 
After Franklin ran away from Bos- 
ton, he went to Bradford’s shop in 
New York looking for a job. Brad- 
ford sent him on to Philadelphia to 
his son, Andrew, whe had a press in 
that city. The exact route of Frank- 
lin’s journey is not described; after 
crossing the Hudson he arrived at 
“Amboy”. Whether this was South 
Amboy or Perth Amboy it is not 
said. The startling fact in this gen- 
eration is that he walked—in three 
days—from “Amboy” to Burlington, 
and then took a fortuitous boat to 
Philadelphia, and when he got there 
he met William Bradford who had 
taken a horse from New York ahead 
of him to visit his son, Andrew. It 
was Bradford who took Franklin to 
the printer Keimer, who “took him 
on” immediately. 


Bradford’s Imprints .. . 
Links to Colonial Days 


The imprints of Bradford form an 
indispensable link in the recorded 
history of our early colonial laws 
and civilization. Their collection by 
our early scholars and their preser- 
vation by a few private and public 
libraries have surely tended to in- 
crease the store of legal knowledge 
in this country and broadened the 


horizons of human wisdom and un- 
derstanding. The Lord Somers’ copy 
of the Laws of 1694 in the Tower 
Collection of American Colonial 
Laws was presented to the Histori- 
cal Society of Pennsylvania. The 
New York Society Library and the 
Lenox Library and the Secretary of 
the State of New York each have a 
copy, and it is said there are three 
other copies extant. 

Bradford was no Blackstone, no 
Kent, nor Aquinas. Without these 
and their contemporaries it is true 
the origins and development of the 
law might have been lost in antiqui- 
ty and oblivion. Here in Bradford, 
in his own humble artisan’s way, 
however, we have a young man, 
coming here from Leicestershire to 
William Penn’s Colony in the year 
1685, bringing his press and his type 
case with him, literally on his back, 
working day in and day out for al- 
most seventy years; mark that, sev- 
enty years!—to put into permanent 
form the early endeavors of our fore- 
fathers to interweave the immutable 
principles of human justice with the 
infinite variety of human concerns. 
In the none-too-appreciative audi- 
ences in the generations that have 
come to the earth since he left, it 
seems unquestionable that he has lit- 
erally printed his own name among 
the immortals. 

His work on the New York laws 
was duplicated, if not exceeded in 
quality, by his work in New Jer- 
sey. In addition he put out himself 
the 1717 compilation of New Jer- 
sey colonial laws. And in the Charle- 
magne Tower Collection of Colo- 
nial Laws individual Bradford folios 
of the State’s Acts run from the 
year 1703 to the fourth year of King 
George II. The laws from 1682 he 
printed in Leaming and Spicer’s 
Grants and Concessions. This latter 
work was the most important col- 
lection of the colonial laws, and 
probably the finest example extant 
of Bradford’s work. This stupen- 
dous folio contains the acts passed 
by the proprietary governments pri- 
or to the year 1702. It also contains 
the “Constitutions” agreed upon be- 
tween the proprietors and the set- 
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John P. McGuire received his LL.B. 
from Fordham in 1923. He served as 
President of the Middlesex County 
(New Jersey) Bar Association in 1936- 
1937 and was a member of the Ethics 
and Grievance Committee of the New 
Jersey State Bar Association in 1947. 
He was City Solicitor of the City of 
South Amboy from 1937 to 1954. The 
Board of Editors have learned with re- 
gret that Mr. McGuire died on August 
23 before our space commitments per- 
mitted the publication of his article. 





tlers. Lord Cornbury’s commission 
as Governor of New Jersey, is here, 
together with the “Surrender of 
1702”, that is the surrender of the 
government to Queen Anne, togeth- 
er with many documents exposing 
the ineptness of the governments of 
East Jersey and West Jersey. Here is 
unfolded the genesis of the colonial 
period in America. 

The Grants and_ Concessions 
was born out of the appointment 
by the Assembly of New Jersey, of 
a committee to inspect the “Laws, 
Records and other fundamental 
constitutions, relating to the first set- 
tlement of New Jersey in 1750”. The 
work was not distributed until 1758, 
delayed, it is alleged, by circumstan- 
ses created by the French and Indian 
War. An original imprint in the writ 
er’s possession clearly shows it was 
printed by “William Bradford, 
Printer, etc.”” It must have been dis 
tributed after his death, shown on 
a clear inspection of his tombstone’s 





facsim:! 
1752. ° 
reprint 
Bradfe 
the ye 
not 16 
facsim: 
es. It 
Andre 
deal o 
drew 
printe! 
elder 
and fr 
the vz 
to int 
tery” 
The 
not o 
myste} 
made 
the pe 
by wh 
erned. 
gatior 
fore tl 
uscrip 
messei 
tains 
munit 
then, 
an eI 
tiven¢ 
condi 
der al 


His ] 
ABI 


Bradf 
the a 
ly a 

liam 

vania 
lately 
appal 
the | 
print 
by B 
years 
“The 
Provi 
ica: 

agree 
ernoi 
afore 
one « 
Conc 


reth- 
sing 
s of 
re is 
nial 


tons 
nent 
, of 
aws, 


facsimile to have been on May 23 
1752. 


reprint of the Grolier Society of 


This facsimile, included in a 


Bradford’s New York Laws, shows 
the year of his birth to be 1660, and 
not 1663 as indicated in other plac- 
facsimile to have been on May 23, 
es. It is also probable that his son, 
Andrew Sowle Bradford, did a great 
deal of the work on this book. An- 
drew Sowle, incidentally, was the 
printer in England with whom the 
Bradford learned his trade 
and from whose shop he came with 
the vanguard of American settlers 
to introduce to us the “Art and Mys- 
tery” of the printed word. 

The printing of the 1694 laws 
not only introduced this “art and 
mystery” in this territory, but it also 
made available for the first time to 


elder 


the people of the colonies the laws 
by which their lives were to be gov- 
erned. Certainly there were promul- 
gations of laws in the colonies be- 
fore that, but these consisted of man- 
uscripts brought over by the King’s 
messengers and left with local cap- 
tains or other officers in local com- 
munities. Bradford’s contribution, 
then, also gave to the government 
an enhanced authority and _ effec- 
the other hand, 
conduced to the establishment of or- 


tiveness and, on 


der and tranquillity in the new land. 


His First Printing... 
A Black Market Operation 


Bradford’s first printing job was in 
the colloquialism of our day strict- 
ly a black market operation. Wil- 
liam Penn, the founder of Pennsyl- 
vania, wanted the charter he had 
lately received printed. Sowle had 
apparently already learned about 
the heavy penalty for unlicensed 
printing. The risk was undertaken 
by Bradford, then barely nineteen 
years old, who produced in 1682, 
“The Frame of Government of the 
Province of Pennsylvania in Amer- 
ica: Together with certain Laws 
agreed upon in England by the Gov- 
ernour and Divers Freeman of the 
aloresaid Province . . ” His last, or 
one of the last, was the Grants and 


Concessions, distributed 


after his 


death. There is no point in catalogu- 
ing the great events in world his- 
tory between the two dates; the same 
might be done with reference to the 
working span of any man’s life. But 
to those in this working generation 
who produced their first accomplish- 
ments after World War I and now 
at the end of World War II are al- 
ready tempted by the annuity ad- 
vertisements, there is really a tonic 
effect in contemplating merely a fast 
panoramic view of some of the lead- 
ing characters and scenes on the 
stage from the time he put his press 
in operation in Philadelphia in 1685 
until he was Trinity 
churchyard in New York in 1752; 


buried in 


in the meantime having moved his 
shop to Dock Street, now Pearl Street 
near Hanover Square “at the Sign 
of the Bible” as we see from his 
imprint. 

Pope Alexander VIII was on the 
throne when Bradford set his first 
black letter in Pennsylvania, In- 
nocentius XII came to the throne 
and died in 1691, was succeeded by 
Clement XI, Innocentius XIII, Ben- 
edictus XIII, Clement XII and Cle- 
ment XIII, in 1758, when the Royal 
Printer’s “Grants and Concessions” 
was distributed. Many of the his- 
torical figures of early America were 
his friends and clients, soldiers like 
John Stark and Thomas Sumter; pa- 
triots like Ethan Allen, Samuel Ad- 
ams, Charles Carroll; Daniel Boone, 
the hunter; Charles Brockden 
Brown, the author; and William 
Penn and John Dickinson, John 
Paul Jones, Paul Revere, and the 
irrepressible Thomas Paine. 

Joseph Addison was born after 
Bradford started to work, finished 
his essays and died, before the print- 
er closed his cases. The same was 
true of Joseph Baxter, the religion- 
ist, William Congreve, the drama- 
tist, Daniel Defoe and John Dryden, 
John Gay and his fable, the Duke 
of Marlborough, the Churchillian 
ancestor,—the latter ten years old 
when the printer was born,—Thom- 
as Wycherly’s dramas, Steele and his 
essay, Alexander Pope—who died 


William Bradford 


eight years ahead of Bradford—John 
Milton and Samuel Pepys. Most all 
of these entered on the stage long 
after Bradford, did their jobs and 
left for eternity, with business going 
on as usual “At the Sign of the 
Bible”. 

President Eisenhower said not 
long ago that the cold war might 
last for forty years or more. This 
cold war is fundamentally a strug- 
gle of ideologies, particularly the 
aggressive desire of the forces of 
communism to destroy Christianity 
and democracy and force its rule 
upon the world. Apparently the 
struggle has been going on for a 
good deal more than forty years al- 
ready, in one form or another, in- 
deed for over 200 years, as we shall 
see if we look at the preface printed 
by Bradford in Leaming and Spi- 
cer’s, Grants and Concessions, in 
1752. In less than four years, his- 
torians will celebrate the 300th an- 
niversary of Bradford’s birth. In 
May, 1956, Bradford will have been 
dead 204 years. In the preface re- 
ferred to, we find the following in- 
dication of a similar struggle then 
going on, but a prophetically hope- 
ful warning as good today as it was 
then, to wit: “A Czar of Muscovy 
by force of absolute Power might 
build a City or plant a Country; 
but is he equally secure in the Gov- 
ernment, or his subjects in the En- 
joyment of their Lives or Estates, 
as the Prince or Inhabitants of those 
Kingdoms where Liberty prevails, 
and the Prerogative of the Prince, 
and the Priviledge of the People are 
mutually connected by an indissolv- 
able Chain, and if actually depend- 
ant on each other, then Liberty, 
the great Legainent, may raise a 
Kingdom, and the Loss of it ruin 
the finest Constitution on Earth; 
which we presume is fully verifyed 
by the Destruction of those free 
States and Common Wealths, where 
Corruption hath undermined, and 
arbitrary Power totally subverted 
the Liberty of the People, leaving 
them no other Monuments than 
their ancient Grandeur and inglo- 
rious Fall.” 


April, 1956 + Vol 42 347 








AMERICAN BAR ASSOCIATION 


Journal 


TAPPAN GREGORY, Editor-in-Chief Chicago, Ill. 
LOUISE CHILD, Assistant to the Editor-in-Chief....Chicago, Ill. 


BOARD OF EDITORS 


GEORGE ROSSMAN 
RICHARD BENTLEY 
EUGENE C. GERHART 
ROY E. WILLY 





Chicago, Ill. 
Binghamton, N. Y. 
....Sioux Falls, $. Dak. 
New York, N. Y. 
Philadelphia, Pa. 
ALFRED J. SCHWEPPE Seattle, Wash. 
E. SMYTHE GAMBRELL, Pres'dent of the Association 
.. Atlanta, Georgia 
JOHN D. RANDALL, Chairman, House of Delegates 
Cedar Rapids, la. 
HAROLD H. BREDELL, Treasurer of the Association 
Indianapolis, Ind. 











General Subscription price for nonnmembers, $5 a year. 
Students in Law Schools, $3 a year. 

Price for a single copy, 75 cents; to members, 50 cents. 
Members of the American Law Student Association, $1.50 a 
year, 


EDITORIAL OFFICES 
1155 East 60th Street 


Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free «xpression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters 
may be presented, the editors of the Journal assume no re 
sponsibility for the opinions or facts in signed articles, except 
to the extent of expressing the view, by the fact of publica- 
tion, that the subject treated is one which merits attention. 


Chicago 37, Ill. 











ws The School Segregation Cases 
The Missouri Compromise, the Kansas-Nebraska Bill, 


the Dred Scott Case (1857), the Civil War, the Thir- 


teenth, Fourteenth and Fifteenth Amendments, Plessy 
v. Ferguson (1896), all had to do with that profoundly 
difficult and emotional phase of life in these United 
States, namely, the status of our colored people, prin- 
cipally in the Southern states. 

Sweatt v. Painter, 339 U.S. 629 (1950), was decided 
on the basis of unequal facilities in law schools for 
white and colored persons respectively, in accordance 
with the “separate-but-equal doctrine” of Plessy v. Fer- 
guson, and the Court found it unnecessary, and refused, 
to re-examine the doctrine of that decision in that case. 
However, in the School Segregation Cases in May, 1954, 
the Court found itself, in its own language, faced with 
the following question: 

We come then to the question presented: Does segregation 

of children in public schools solely on the basis of race, 

even though the physical facilities and other “tangible” 
factors may be equal, deprive the children of the minority 
group of equal educational opportunities? 

The Court answered: “We believe that it does.” 

The Court in its reasoning then resorted to what it 
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described as “intangible considerations”, and continued 
as follows: 

Whatever may have been the extent of psychological 
knowledge at the time of Plessy v. Ferguson, this finding 
is amply supported by modern authority. [Citing a number 
of recent sociology and psychology texts.] Any language in 
Plessy v. Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the 
doctrine of “separate but equal” has no place. Separate 
educational facilities are inherently unequal. Therefore we 
hold that the plaintiffs and others similarly situated for 
whom the actions have been brought are, by reason of the 
segregation complained of, deprived of the equal protec 
tion of the laws guaranteed by the Fourteenth Amend- 
ment. 

That is the categorical decision of the Court. It 
brought on a deluge of protest and approval, further 
kept alive by the implementing decisions of May, 1955, 
in which the Court remitted to the federal district 
courts the making of appropriate decrees necessary 
to admit the students to public schools on a non- 
discriminatory basis “with all deliberate speed”. 

Though the highest Court has spoken, the debate has 
far from subsided. In this issue the JOURNAL publishes 
two articles on the School Segregation Cases one on 
each side of the issue which, of the many offered for 
publication, seem fairly to represent the opposing view- 
points. They merit your careful consideration. 


s The Gladsome Light of Jurisprudence 


When free men arrogate to themselves the authority 
to deprive other free men of their liberty and even 
their lives in the name of the public welfare, one would 
suppose that they would devote their greatest ability 
and deepest thought to the rules for the exercise of 
that authority. Of all of the rules laid down for the 
adjustment of the relations between man and man, the 
criminal code and the penal law ought to be the most 
scientific. Yet, with that perversity that seems to char- 
acterize most human affairs, the most arbitrary, con- 
fused and illogical side of our law is the criminal side. 
Nobody made it. Like Topsy, it growed. It is largely 
the result of superstition, ignorance, cupidity and 
vengefulness. Sensational newspapers exploit the nar- 
cotics evil and demand stiff sentences for sellers. Vote- 
hungry legislators join the hue and cry and impose 
mandatory, non-suspendable sentences of five years for 
a second offense and ten years for a third. As a result 
many a hare-brained jazz musician has been sent away 
for ten years because he has sold three marijuana 
cigarettes. It is shocking that men’s lives and liberty are 
conditioned by the crude pronouncements that now 
disgrace the statute books of most of our jurisdictions. 
The inequalities are such that convicted persons must 
be excused for feeling that they are the pieces in a 
cruel game of chance idly devised by the hangers on of 
a purposeless society. 

Happily a mighty ground swell is in the making 
which will sweep away this tottering misshapen struc- 
ture and bring in its wake a substantial well-conceived 
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and symmetrical temple of criminal justice. The Amer- 
ican Law Institute, backed by ample funds, is giving 
to the subject the scientific and all-embracing thought 
that it has so long lacked. Professor Wechsler in his 
“Report on the Model Penal Code of the American 
Law Institute” in this issue at page 


of the curtain that covers the great work that his 


321, lifts a corner 


Report of Committee on Professional Relations 


# On January 30, the Treasury De- 
partment issued an interpretation of 
Section 10.2 of Treasury Depart- 
ment Circular 230 (31 C.F.R. 10.2) 
which is set forth below. While no 
formal action with respect to the 
statement was required on the part 
of either the American Bar Associa- 
tion or the American Institute of 
Accountants, it is the opinion of the 
committees representing both or- 
ganizations that the statement pro- 
vides a satisfactory basis for continu- 
ing and strengthening co-operative 
machinery for the consideration of 
problems arising in federal tax prac- 
tice. 

The circular itself has not been 
amended, and the second proviso of 
Section 10.2 (f), «.e., “That nothing 
in the regulations is to be construed 
as authorizing persons not members 
of the bar to practice law” accord- 
ingly has not been deleted. The in- 
terpretative statement may be sum- 
marized as follows: 

1. All enrollees, whether agents 
or attorneys, shall be permitted, pur- 
suant to Section 10.2(b), to “fully 
represent their clients before the De- 
partment, in the manner herein- 
after indicated”. 


2. The uniform 
and administration of 
10.2 (f), as well as other sections of 
Circular 230, by the Department are 
essential. 

3. The Department will exercise 
fully its responsibility to determine 
the proper scope of practice by en- 
rolled agents and attorneys before 
the Department. It does not have 
the responsibility or authority to 
regulate the professional activities 
of lawyers and accountants beyond 


interpretation 
Section 


the scope of their practice before 
the Department as defined in Sec- 
tion 10.2 (b). 

4. The Department has placed on 
enrolled agents and enrolled attor- 
neys the responsibility of determin- 
ing when the assistance of a member 
of the other profession is required, 
and notes with approval the progress 
made by the two professions toward 
mutual understanding, particularly 
in the adoption of the Joint State- 
ment of Principles Relating to Prac- 
tice in the Field of Federal In- 
come Taxation. (This statement was 
adopted in 1951 by the American 
Bar Association and American In- 
stitute of Accountants.) 

5. The question of Treasury prac- 
tice will be kept under surveillance 
and if enrolled agents and attorneys 
“are not respecting the appropriate 
fields of each in accordance with 
that Joint Statement”, the Depart- 
ment can review the matter to deter- 
mine whether it is necessary to 
amend the Circular or take other 
appropriate action. 

The committee representing the 
Institute has now expressed its will- 
ingness 


Editorials 


committee has been doing for the improvement of the 
substantive criminal law. Our own Association has pro- 
jected studies of procedure and the process of penal 
law administration. We are entitled to feel honored 
that Professor Wechsler seems to approve the occupan- 
cy of that part of the field by our Association. Together 
we must wipe out this blot upon the fair record of the 
lawgivers of America. 


to establish as promptly as possible 
cooperative machinery by the Institute 
and the American Bar Association so 
that future questions regarding the ap- 
propriate roles of members of the two 
professions in tax practice may be 
dealt with through friendly negotia- 
tions, and the solutions may be sup- 
ported by the internal disciplinary 
machinery of the two professions. 

A meeting of the committees rep- 
resenting the Association and Insti- 
tute will be held in the near future. 
Machinery for the consideration and 
solution of problems and disputes 
between members of the two organi- 
zations will be considered. It is an- 
ticipated that recommendations will 
be submitted to state and local bar 
and accounting organizations. With 
few exceptions, the State Bar Asso- 
ciations already have expressed their 
willingness to establish conference 
groups. We are confident that in a 
spirit of mutual good will, the le- 
gal and accounting professions can 
resolve their problems through co- 
operative action on the national, 


provide such service. 


W. J. JAMESON 
Chairman 


DEPARTMENT OF THE TREASURY 
Treasury Department Interpretation of Section 10.2 
of Treasury Department Circular 230 (31 C.F.R. 10.2) 


For some months the Treasury De- 
partment has had under consideration 
the revision of Treasury Department 
Circular 230 relating to practice before 
the Department. 


Congress has given the Treasury De- 
partment the responsibility of regulating 
practice before the Department. It is in 
the exercise of this responsibility that 
the Department has issued the rules and 
regulations set forth in Circular 230, tak- 


ing into consideration, among other 
things, the need of taxpayers for tax ad- 
vice and assistance, the number of tax 
returns filed each year, the volume and 
complexity of problems relating thereto, 
the skills and training required for prop- 
er representation of taxpayers’ interests 
and the availability of people who can 
provide such service. 
The Department believes the stand- 
ards prescribed in Circular 230 have gen- 
(Continued on page 364) 
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Officers and Governors Nominated 


=" The State Delegates, meeting in 
Chicago during the Midyear Meet- 
ing of the House of Delegates in 
February, nominated David F. Max- 
well, of Philadelphia, Pennsylvania, 
to be the eightieth President of the 
American Bar Association. Charles 
S. Rhyne, of Washington, D. C., was 
nominated for a two-year term as 
Chairman of the House of Delegates. 
Nomination is tantamount to elec- 
tion. 

The State Delegates also nomi- 
nated Joseph D. Stecher, of Toledo, 
Ohio, and Harold H. Bredell, of 
Indianapolis, Indiana, to succeed 
themselves as Secretary and Treas- 
urer respectively. 

Nominated for three-year terms on 
the Board of Governors were Doug- 


las McKay, of Columbia, South Car- 
olina (Fourth Circuit and District of 
Columbia Circuit) , George S. Gefts, 
of Janesville, Wisconsin (Seventh 
Circuit), and Richmond C. Coburn, 
of St. Louis, Missouri (Eighth Cir- 
cuit) . 

Mr. Maxwell 

Mr. Maxwell, the nominee for Pres- 
ident, has for many years been ac- 
tive in the affairs of the American 
Bar Association. He was a member 
of the Unauthorized Practice of Law 
Committee from 1941 to 1946 and 
served as its Chairman from 1943 to 
1946. He was State Delegate from 
Pennsylvania from 1944 to 1952, and 
from 1952 to 1954 he presided over 
the House of Delegates with efficien- 
cy and dispatch. He is presently serv- 





Phillips Studio 


David F. Maxwell 
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ing as a member of the Editorial 
Board of the AMERICAN Bar Asso 
CIATION JOURNAL and as a member of 
the Board of the American Judica 
ture Society. 

A native of Philadelphia, Mr. 
Maxwell received his B.S. in econom- 
ics from the Wharton School of the 
University of Pennsylvania in 192] 
where he was elected a member of 
Beta Gamma Sigma, the Honorary 
Scholastic Fraternity. In 1924, he 
graduated from the University of 
Pennsylvania Law School after hav- 
ing served as an editor of the Penn- 
sylvania Law Review. 

Upon graduation from Law School 
he became associated with the law 
firm of Edmonds, Obermayer & Reb- 
mann, where he is presently one of 
the senior partners. His civic activi- 
ties include service as the President 
of the Kiwanis Club of Philadelphia, 
Vice President of the St. Andrew's 
Society of Philadelphia, Vice Presi- 
dent of the Germantown Cricket 
Club of Philadelphia, and Master of 
his Masonic Lodge. He also served as 
a member of the Task Force on Leg- 
al Services and Procedure of the 
Hoover Commission on the Organi- 
zation of the Executive Branch of the 
Government, and is presently a 
member of the Board of Governors 
of the Philadelphia Bar Association 
and of the Alumni Board of the 
Wharton School of the University 
of Pennsylvania. He is a former ves- 
tryman of the Protestant Episcopal 
Church. 

Mr. Maxwell married Emily Og- 
den Nelson of New York in 1925 and 
has two children, Mrs. William H. 
Pasfield of Arden, Delaware, and 
David O. Maxwell, a member of the 
Pennsylvania and District of Co- 
lumbia Bars. Although associated 
with his father’s firm, the latter is 
presently on leave of absence in mil- 
itary service. 
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. Chase 
Charles S. Rhyne 

Mr. Maxwell is also a member of 
the Pennsylvania Bar Association, 





the Philadelphia Bar Association, 
the Lawyers Club of Philadelphia, 
the Caveat Club of Philadelphia, 
the Union League, the Bachelors 
Barge Club, and Pi Kappa Alpha 
Fraternity. 


Mr. Rhyne 


Mr. Rhyne, who will become the 
tenth Chairman of the House of Del- 
egates when he takes office at the 
close of the Dallas meeting next 
August, is a native of Charlotte, 
North Carolina. He attended public 
schools in Mecklenburg County, 
North Carolina, and was graduated 
from Berryhill High School, in 
Charlotte. He attended Duke Uni- 
versity and received his LL.B. degree 
from George Washington Univer- 
sity Law School in 1937. 

He is the senior partner in a 
Washington law firm. His afhlia- 
tions include service as General 
Counsel of the National Institute 
of Municipal Law Officers; lecturer 
on federal and city relations in the 
Graduate School of the American 
University, and professional lecturer 
on aviation law at George Washing- 
ton University Law School. 

He is a member of the Iredell Law 
Club (Duke), Delta Theta Phi and 
the Order of the Coif. He was a 
tudent editor of the George Wash- 
ngton Law Review and has served 
is National President of the George 
Washington University Law Alumni 


Association and as Chairman of the 
National Council of Duke Univer- 
sity. 

He has served as President of the 
Bar Association of the District of 
Columbia (1955-1956), and as a 
member of the Council of that asso- 
ciation’s Junior Bar Council (1945- 
1948) . 

He is the author of several books, 
including Civil Aeronautics Act An- 
notated (1939) , Airports and Courts 
(1944) , Labor Unions and Munici- 
pal Employe Law (1946) , Aviation 
Accident Law (1947) , Airport Lease 
and Concession Agreements (1948), 
The Law of Municipal Contracts 
(1952) and Cases on Aviation Law 
(1950) . 

Previous offices in the American 
Bar Association include Chairman- 
ship of the Committee on Rules and 
Calendar (1954-1956), Chairman- 
ship of the Committee on Draft 
(1950-1954), Chairmanship of the 
Committee on Regional Meetings 
(1955-1956), Chairmanship of the 
Junior Bar Conference (1944-1945) 
and of the Section of International 
and Comparative Law (1948-1949). 


Mr McKay 
Douglas McKay has been a member 
of the South Carolina Bar since 
1909. He received his elementary 
education in the public schools and 
Verner’s School, of Columbia, and 
later attended the University of 
South Carolina where he was active 
in practically all phases of college 
life, being captain of the football 
team and president of the student 
body and of his graduating class. He 
received his B.A. degree in 1906. 
Mr. McKay received his legal 
training at the University of South 
Carolina Law School and also stud- 
ied privately under Justice Charles 
A. Woods, then a member of the 
South Carolina Supreme Court and 
later a member of the federal Court 
of Appeals for the Fourth Circuit. 
From 1922 to 1931, Mr. McKay 
served as Chairman of the State 
South Carolina Board of Bar Ex- 
aminers and has served by court ap- 
pointment as Special Judge of the 
(Continued on page 369) 
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What’s New in the Law 


The current product of courts, 


George Rossman «© EDITOR-IN-CHARGE 


departments and agencies 


Attorneys... 


good moral character 
® The Supreme Court of New Mexi- 


co has decided that a man who was 
associated with the Communist 
movement from about 1932 to 1940 
—when he was from 18 to 26 years 
old—does not in 1955 possess the 
“good moral character” required in 
that state to be permitted to take the 
bar examination. 

The applicant freely furnished the 
Board of Bar Examiners information 
about his past. He testified that he 
had repudiated and left the Com- 
munist Party in 1940. Since then he 
had served in the Army during 
World War II. At a hearing before 
the Board the rabbi of the appli- 
cant’s synagogue testified he was a 
member in good standing, and seven- 
teen letters of law professors, stu- 
dents and business associates stating 
the applicant’s good moral character 
were presented. 

This did not move the Court from 
the core of its determination, re- 
peated on denial of rehearing: “We 
believe that one who has knowingly 
given his loyalties to such a program 
and belief [Communist Party] for 
six or seven years during a period of 
responsible adulthood is a person of 
questionable character”. 

Also considered by the Court as 
significant factors in the applicant's 
failure to satisfy the Board. of his 
good moral character were his for- 
mer use of aliases and a record of 
arrests. The names had been used in 
order to obtain employment and to 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 


organize unions, in instances where 
the applicant believed that the use 
of his own Jewish name would have 
prevented his getting a job. None of 
the arrests had resulted in trials or 
convictions. One was for violation 
of an 1816 statute in connection 
with efforts to obtain recruits for the 
Loyalist forces in the Spanish Civil 
War. 

One judge dissented. Noting that 
many persons in the entertainment 
field use aliases, he said there was 
nothing wrong with using any name 
as long as there was no intent to de- 
fraud by its use. He emphasized that 
none of the arrests had resulted in 
trials or convictions and concluded 
that the applicant’s former Commu- 
nist association, coupled with his re- 
pudiation and record since, was not 
sufficient to show want of good moral 
character. 

On rehearing the Court remarked 
that whether the applicant would be 
permitted to take the bar examina- 
tion at a future date would “depend 
upon the showing then made and 
how it may be viewed by the Court”. 
The dissenting judge declared that 
this statement meant nothing since 
the Court’s determination was based 
on the applicant’s past, which noth- 
ing could change. 

(Schware v. Board of Bar Examin- 
ers, Supreme Court of New Mexico, 

September 7, 1955, rehearing denied 


December 19, 1955, McGhee, J., 291 
P. 2d 607.) 


Contempt... 
congressional committees 


® Congressional investigating com- 
mittees will have to be more cautious 
in the range of their investigation 
and questioning, according to the 
Court of Appeals for the District of 
Columbia Circuit, which has _re- 
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Richard B. Allen + ASSISTANT 


versed the conviction of a labor 
union organizer through whom, the 
Court found, a House committee was 
attempting to expose former Com- 
munists simply for the sake of ex. 
posure. 

The House Committee on Un.- 
American Activities questioned the 
defendant in April, 1954. He testi- 
fied that he had never been a mem- 
ber of the Communist Party, but that 
from 1942 until 1947 he had partici- 
pated actively in Communist affairs. 
Since the latter date, he said, he had 
divorced himself from Party activi- 
ties. But the defendant balked when 
the Committee’s counsel produced a 
list of about thirty persons and com- 
menced to ask one-by-one whether 
the witness knew them to be mem- 
bers of the Communist Party. 

His position was: I will answer 
any questions about myself; I will 
not plead the Fifth Amendment. | 
will answer questions about persons 
whom I knew to be Communists and 
who I think still are. But I will not 
answer questions about persons | 
knew in the past, and who I think 
have long since removed themselves 
from the Communist movement. | 
don’t believe it is relevant to the 
work of this Committee to undertake 
the public exposure of persons be- 
cause of their past activities. 

The Court agreed with the defend 
ant’s position and reversed his con- 
viction for contempt of the Commit- 
tee. In approaching its decision, the 
Court emphasized that under the ap- 
plicable statute (2 U.S.C.A. §192) 
making contempt of a congressional! 
committee a misdemeanor, the re 
fused question must be “pertinent to 
the question under inquiry. ‘ 
The Court also pointed out that 
since law enforcement is an exclu 
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sive function of the executive and 
judiciary branches, Congress would 
have no power, in the absence of a 
valid legislative purpose, to expose 
there 
were a law requiring them to be 


former Communists, even if 


exposed, 
The Court then examined and 
found wanting the Government's ar- 


guments that the Committee’s ques- 


tions were related reasonably to leg- 
islative purposes. In answering a 
contention that the questions were 
related to pending legislation to de- 
prive Communist-dominated unions 
of use of the National Labor Rela- 
tions Board, the Court noted that 
the Committee did not inquire about 
such possibly pertinent points as the 
number and influence of Commu- 
nists in the defendant’s union, but 
showed interest only in a list of 
names. The Court also said that the 
questions related to the presence of 
Communists in the defendant's un- 
ion from 1942 to 1947, and that that 
period could have little cogency to 
legislation in 1954. The Court noted, 
moreover, that in lecturing the wit- 
ness the Committee’s Chairman did 
not mention any legislative purpose, 
but instead claimed for the Commit- 
tee a right and duty to expose former 
Communists. Finally, the Court as- 
the Committee seemed al- 
ready to have in its possession the 


serted, 


information it sought from the de- 
fendant. 

The Court that the 
questions the witness refused to an- 


concluded 


swer were not connected with a leg- 
islative purpose nor were they perti- 
nent to the inquiry authorized by 
the House resolution under which 
the Committee functioned, whether 
the resolution were construed nar- 
rowly or otherwise. 

One judge, dissenting, thought the 
pertinency of the questions had been 
proved. Stating that the Court's de- 
cision was an interference with legis- 
lative prerogatives, he asserted that 
the Court was putting itself in the 
position of ‘‘a court of appeals over 

1e Congress and its committees, al- 

wing us to pass upon questions of 
lmission of evidence in Congres- 
sional inquiries relating to legisla- 


tion and limiting the scope of such 
inquiries to what this Court thinks 
that scope should be”. 

(Watkins v. U. S., United States Court 
of Appeals, District of Columbia Circuit, 
January 26, 1956, Edgerton, J.) 
Criminal Law... 

limitations 

® The Court of Appeals for the Dis- 
trict of Columbia Circuit, with one 
judge dissenting, has affirmed the 
conviction of a former Representa- 
tive in Cong“ess for violation of the 
False Statement Act, 18 U.S.C.A. 
§1001, through the operation of a 
kickback pay scheme. 

The defendant was convicted un- 
der seven. counts of an indictment 
charging that in August of 1949 he 
designated a certain person as his 
clerk entitled to receive compensa- 
tion from the Disbursing Office of 
the House of Representatives, and 
that he continued the designation 
in force during the last six months of 
1950. The scheme was that the clerk 
deposited her salary in a joint bank 
account with her husband and then 
the husband turned the money ovei 
to the Congressman. 

The defendant contended that the 
offense, if any, was committed in 
August, 1949, and that since he had 
not been indicted until June, 1953, 
he was protected by the three-year 
statute of limitations then applica- 
ble. 

But the Court, comparing an of- 
fense under the Act to a continuing 
conspiracy, held that by alleging con- 
tinuation of the designation, the 
indictment actually charged one con- 
tinuous offense not barred by the 
statute of limitations, since some of 
the counts covered continuation of 
the kickback into the three-year per- 
iod. The Court asserted there was a 
single offense until the scheme ended 
in December, 1950. 

One judge dissented. 

(Bramblett v. U.S., United States 
Court of Appeals, District of Columbia 
Circuit, January 19, 1956, Fahy, J.) 
Divorce... 

what price divisibility 
® A New York court has given con- 
stitutional approval to a 1953 New 
York statute which solidifies and 
broadens the divisible divorce con- 


What's New in the Law 


cept. 

The statute authorizes a court in a 
matrimonial action to direct mainte- 
nance for a wife “as justice may re- 
quire”, where the court is otherwise 
barred from granting a divorce, sep- 
aration or annulment because the 
husband has obtained previously a 
divorce or annulment in an action 
in which personal jurisdiction of the 
wife was not obtained. 

Although aborning for some time, 
the doctrine of divisible divorce 
flowered into full vigor in the Su- 
preme Court's decision in Estin v. 
Estin, 334 U.S. 541, in which the 
Court held that a wife who had ob- 
tained in New York a separation 
order with maintenance provisions 
could enforce the maintenance pro- 
visions against her husband even 
though he subsequently obtained an 
ex parte sister-state divorce. As the 
New York Court of Appeals later re- 
marked in Lynn v. Lynn, 302 N.Y. 
193, “a divorce decree may be com- 
pletely effective to dissolve a mar- 
riage and yet completely ineffectual 
to alter certain legal and economic 
incidents of that marriage”. 

The New York statute, however, 
goes a step further. Whereas in Estin 
the wife already had a valid support 
order at the time of the husband's 
substituted-service divorce, the stat- 
ute permits the wife to obtain main- 
tenance as an incident to a matri- 
monial action commenced after the 
husband has obtained the out-of- 
state divorce. 

And that is what happened in the 
instant case. But the Appellate Di- 
vision,, First Department, ruled that 
the statute “is no more than a legis- 
lative extension of the judicial con- 
cept that a divorce based on con- 
structive service is divisible” and 
therefore constitutionally valid. 
“While the Estin case turned on a 
surviving separation judgment, re- 
ferred to in that case as a vested 
property interest”, the Court re- 
marked, “such a judgment merely 
declares and makes amenable to ju- 
dicial enforcement a continuing eco- 
nomic obligation derived, but now 
severable, from the marital status’. 

One judge dissented on the 
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ground that New York could not 
create a new alimony right subse- 
quent to a valid divorce in another 
state. He thought, moreover, that 
the statute was discriminatory and 
repugnant to equal protection of the 
law because it would not apply 
where the husband obtained a 
constructive-service divorce in New 
York. 


(Vanderbilt v. Vanderbilt, New York 
Supreme Court, Appellate Division, 
First Department, December 20, 1955, 
Breitel, J., 147 N.Y.S. 2d 125.) 


* But the same Court on the same 
day, with two judges dissenting, 
ruled that the statute would not sup- 
port a pendente lite support order. 
The statute is applicable only after a 
trial and a subsequent finding of the 
existence of the previously-obtained 
divorce, the Court stated. 


(Meenan v. Meenan, New York Su- 
preme Court, Appellate Division, First 
Department, December 20, 1955, Cox, 
J.. 147 N.Y.S. 2d 122.) 


Military Law... 


quo vadis Toth? 
® For what does U.S. ex rel. Toth v. 


Quarles, 76 S. Ct. 1, stand? At least 
two federal district courts, without 
saying so in that many words, have 
taken what seem to be divergent 
views of the meaning and effect of 
the Supreme Court’s decision. 

The basic holding of Toth was 
that a provision of the Uniform 
Code of Military Justice permitting 
the trial by court martial of dis- 
charged servicemen for certain 
crimes committed while in uniform 
was unconstitutional. Within a few 
weeks, however, the United States 
District Court for the District of Co- 
lumbia took the view that the Su- 
preme Court’s decision meant that 
no civilian could be tried by a court 
martial. U.S. ex rel. Covert v. Reid, 
42 A.B.A.J. 162. 

Now, faced with a factual situ- 
ation comparable to Covert, the 
United States District Court for the 
Southern District of West Virginia 
has refused to find that much in the 
Toth doctrine. The instant case in- 
volved a petition for habeas corpus 
by a wife who had been convicted 
in Japan by a general court martial 


of murdering her Army-colonel hus- 
band. 

Court-martial jurisdiction was 
based on Article 2(11) of the Uni- 
form Code, 50 U.S.C.A. §552, which 
subjects “all persons serving with, 
employed by, or accompanying the 
Armed Forces without the continen- 
tal limits of the United States” to 
military law and court-martial juris- 
diction. 

The Court quickly distinguished 
the situation of the present petition- 
er from that of Toth. It pointed out 
that, unlike Toth, she was not living 
in the United States at the time of 
the charge against her and that 
she was “accompanying the Armed 
Forces without the continental lim- 
its” both when she committed the 
crime and when she was arrested 
and tried. Toth was a civilian when 
arrested and tried. 

Refusing to hold the “accompany- 
ing the Armed Forces” provision of 
the Code unconstitutional, the Court 
found a legislative basis in the power 
the Constitution bestows on Congress 
“to make rules for the government 
and regulation of the land and naval 
forces”, as supplemented by the nec- 
essary and proper clause. 

The Court found it unnecessary 
to adopt or reject the reasoning of 
Covert. Mrs. Covert, it said, was 
within the United States and no 
longer accompanying the Armed 
Forces, but awaiting trial on the 
original charge, when her petition 
for habeas corpus was heard. This 
was a different situation, the Court 
remarked, from the one presented to 
it. 

(U.S. ex rel. Krueger v. Kinsella, 
United States District Court, Southern 


District of West Virginia, January 16, 
1956, Moore, J.) 


Real Estate Law .. . 


reverters 
= A statute limiting the duration of 


possibilities of reverter and rights of 
entry and re-entry to fifty years has 
survived a constitutional challenge 
in the Supreme Court of Illinois. 
The statute, enacted in 1947, pro- 
vides that possibilities of reverter 
and rights of entry and re-entry for 
breach of a condition subsequent, 
“whether heretofore or hereafter cre- 
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ated”, shall be valid for a maximum 
of only fifty years from the date of 
creation. The act was attacked as 
being ex post facto and in violation 
of due process and contractual obli- 
gations. 

The Court declared that until the 
limiting contingency occurs, a possi- 
bility of reverter or right of entry 
for breach of a condition subse- 
quent are mere expectancies, not at- 
taining the status of an estate in 
land. Therefore, it held, they are not 
protected by any constitutional limi- 
tation. It pointed out that property 
rights less remotely expectant—such 
as inchoate rights of dower and cur- 
tesy—had been dealt with retroac- 
tively by the legislature and with ap- 
proval of the state’s Supreme Court. 

The Court remarked that the stat- 
ute reflected the legislature’s apprais- 
al of the economic significance of the 
title-clouding propensities of possi- 
bilities of reverter, and that while a 
more sensitive treatment of the prob- 
lem might have been available, the 
Court's function was to pass on the 
reasonableness of the solution chos- 
en by the legislature. 

(Trustees of Schools of Township No. 
1 v. Batdorf, Supreme Court of Illinois, 
October 26, 1955, Schaefer, J., 6 Ill. 2d 
486, 130 N.E. 2d 111.) 


Segregation ... 


time limits 
" The United States District Court 


for the Eastern District of Tennessee 
apparently has become the first fed- 
eral court to specify a date certain 
for school integration in accordance 
with the second opinion in the 
school segregation cases, 349 US. 
294. The Court has ordered the 
board of education of a Tennessee 
county to effect desegregation not 
later than the beginning of the 1956 
fall term. 

In remanding the school segrega- 
tion cases to the lower courts from 
which they had come, the Supreme 
Court did not particularize dates for 
integration. It observed, rather, that 
the local courts would have to ap- 
praise localized problems and en 
force integration accordingly. It did 
order, however, that “a prompt and 
reasonable start toward full compli 
ance” be made. 
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Noting this, the Court in the in- 
stant case said that the record indi- 
that the 
“have had this problem under con- 
sideration from time to time, appar- 
ently in good faith, but have as yet 
taken no positive action in the way 
of discontinuing segregation”. The 


cated school authorities 


Court then asserted that a reason- 
able date for integration would be 
the commencement of school in the 
fall of 1956. 

(McSwain v. County Board of Educa- 
tion of Anderson County, Tennessee, 
United States District Court, Eastern 
District of Tennessee, January 4, 1956, 
Taylor, J.) 
® When public remonstrance against 
integrated schools reaches the point 
of actually interfering with opera- 
tion of a community’s public school 
system, the federal courts have juris- 
diction to issue permanent restrain- 
ing injunctions, according to the 
United States District Court for the 
Eastern District of Arkansas. 

Beginning in July of 1955, a 
school district in Lawrence County, 
Arkansas, commenced integrated op- 
eration. But after three weeks “mut- 
terings and expressions of dissatis- 
faction” (to use the Court’s words) 
developed and these culminated in 
a mass meeting punctuated with 
some inflammatory oratory. Then 
came petitions and pamphlets and 
“an undercurrent of menace and 
threat of harm to those responsible 
for desegregation”. 

All this resulted in many parents 
their children from 
school, in some cases under threat. 
School attendance fell off 50 to 60 
per cent. This, the Court deter- 
mined, was an interference with op- 


withdrawing 


eration of the school system. The 
Court accordingly made permanent 
a restraining order against the lead- 
ers of the integration opposition. 
Turning aside challenges to its ju- 
the Court asserted that 
since the school board was carrying 
out the Supreme Court’s mandate 
to desegregate schools, the federal 
constitutional provision that the 
United States shall guarantee to 


risdiction, 


very state in this union a republi- 
an form of government” gave juris- 
liction to federal courts. Moreover, 
he Court said, the case arose under 


the Constitution and laws of the 
United States and under the Civil 
Rights Act, 28 U.S.C.A. §1343, and 
other statutes providing for both 
civil and criminal liability in case 
of interference by conspiracy (which 
the Court found to exist here) with 
the civil rights of individuals, 42 
U.S.C.A. §1985 and 18 U-S.C.A. 
§241. The Court remarked that 
“the defendants should net complain 
against an injunctive order that re- 
strains them from doing things that 
might result in criminal prosecutions 
and civil suits against them”. 
(Hoxie School District No. 46 v. Brew- 
er, United States District Court, Eastern 
District of Arkansas, January 9, 1956, 
Reeves, J.) 
Workmen’s Compensation... 
coverage 
® A New York court has answered 
a question of first impression under 
the state’s workmen’s compensation 
law. The question: is a duly elected 
member of the legislature an em- 
ployee of the state? The answer of 
the Supreme Court's Appellate Di- 
vision, Third Department: no. 
Prior to 1924 only designated state 
that 
year, however, the law was broad- 


employees were covered. In 


ened to include “any employment of 
the state”. 

The Court pointed out that the 
legislator was elected to his office; he 
was not hired by the state. It noted 
that he could not be discharged by 
the state nor could the state control 
his official acts. It found there was 
no “contractual relation of employer 
and employee” as contemplated un- 
der the law. The payment of salary, 
it said, was the single element of 
employment. 

Under 
Court concluded, it was inescapable 
that the assemblyman was not an 
employee of the state in any sense. 

(Toomey v. New York State Legisla- 
ture (Assembly), New York Supreme 
Court, Appellate Division, Third De- 
partment, December 23, 1955, Coon, J., 
147 N.Y.S. 2d 239.) 


these circumstances, the 


What’s Happened Since... 

® On January 12, 1956, the Court of 
Appeals for the Third Circuit re- 
versed the ruling of the United 
States Civil Service Commission in 


What's New in the Law 


Matter of Matturri (39 A.B.A.J. 
1098; December, 1953). The Com- 
mission, construing the provision of 
the Hatch Act, 5 U.S.C.A. §118k, 
proscribing political activity by one 
whose “principal employment” is 
in connection with a_ federally 
financed project, had held that the 
term “principal employment” really 
meant “principal public employ- 
ment”. Thus it had applied the 
Hatch Act prohibition to a practic- 
ing attorney who served as a non- 
salaried commissioner of the Newark 
(New Jersey) Housing Authority. 
But the United States District Court 
for the District of New Jersey re- 
versed (130 F. Supp. 15), ruling 
that both public and private employ- 
ments must be considered in deter- 
mining “principal employment” un- 
der the Act, and the Court of Ap- 
peals declared it was “in complete 
accord with [these] views”. 

® On January 18, 1956, the Su- 
preme Court of Appeals of Virginia 
ruled it was barred by the absence of 
an applicable Virginia statute or 
rule of practice from complying 
with the direction of the United 
States Supreme Court in Naim v. 
Naim, 76 S. Ct. 151. The Virginia 
Court had affirmed the decision of a 
state trial court annulling a mar- 
riage between a white woman and 
a Chinese man under authority of 
the state’s miscegenation statute 
(87 S.E. 2d 749; 41 A.B.A.J. 857; 
September, 1955). The Supreme 
Court, however, vacated judgment 
and refused to consider the consti- 
tutional validity of the statute be- 
cause of the “inadequacy of the rec- 
ord as to the relationship of the 
parties to the Commonwealth of 
Virginia . . . and the failure of the 
parties to bring here all questions 
relevant to the disposition of the 
case”. But the Virginia Court now 
says there is no way under Virginia 
law or procedure for it to send the 
case back to the trial court for re- 
opening. At any rate, it added, the 
record seemed to it perfectly clear 
on the domiciliary status of the par- 
ties and it noted that the material 
facts regarding the parties’ relation- 
ships with Virginia were not in dis- 
pute. 
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"= Interest in the problem of lobbying waxes and wanes depending on the public 
attention paid to lobbyists. However, it remains a problem. Professor Sell’s analy- 
sis presents a review of devices for control, an appraisal of their adequacy, and 


a suggestion for future action. 





Lobbying: An Institution in the Legislative Process 
By W. Edward Sell, Professor of Law, University of Pittsburgh 


® Lobbying, in the sense that it con- 
sists of direct representations to leg- 
islative bodies, their members or 
their committees by a person hired 
to promote or defeat the passage of 
legislation, has become a material 
and accepted element in the legis- 
lative process. Properly performed, 
it can be of benefit not only to legis- 
lators but also to the public. This is 
particularly true when complicated 
and technical legislation is under 
consideration. In the sense that the 
lobbyist furnishes information and 
states a point of view regarding such 
measures, he is in effect a legislative 
advocate whose work may be of the 
greatest assistance. 

On the other hand, lobbying is 
often associated in the public mind 
with various forms of corruption. 
Historically, there is much to justify 
such an attitude. During the nine- 
teenth century legislative venality 
was open and notorious. As a con- 
sequence, a body of legislation was 
enacted to bring objectionable ac- 
tivities under control. 

This legislation will be analyzed 
and discussed in the following para- 
graphs. At this point, however, it 
should be pointed out that modern 
lobbying, although it still includes 
the element of direct representa 
tion, has assumed new forms which 
have proved extremely effective and 
which have raised almost insuper- 
able obstacles as far as adequate 
regulation is concerned. Techniques 
such as the use of inspired tele- 
grams and letters to legislators, 
marches on Washington and “plant- 
ed” newspaper comment have been 


evolved. Organizations such as “citi- 
zens’ committees”, foundations and 
trade associations have been devel- 
oped. Their influence, although not 
accurately determined, is obviously 
great. This type of lobbying, as will 
be seen, has not been effectively con- 
trolled by legislation. It thus rep- 
resents an important and possibly 
dangerous influence on the passage 
or defeat of legislation in the Amer- 
ican governmental system. 

A brief review and critique of 
existing state and federal legislation 
together with comments on possible 
further regulation follows. 

State Regulation. Today most 
states have some statutory regula- 
tions dealing with the general prob- 
lem of lobbying. A majority of these 
statutes cover lobbying as a whole 
while the remaining enactments are 
limited to the regulation of improp- 
er lobbying practices. These statutes 
define lobbying in terms of cor- 
rupt practices, dishonest conceal- 
ment and other methods for exert- 
ing improper influence upon the 
legislative process. In many cases, 
these laws are merely duplications 
of bribery statutes. 

The underlying premise of most 
state regulatory provisions is that an 
informed public will not be a misled 
public. As a result, the concept of 
publicity plays a prominent role in 
these statutes regulating lobbying. 
Inasmuch as any attempt to pro- 
hibit, rather than to control, lobby- 
ing where no corrupt practices are 
involved would violate the right of 
the citizens to petition their repre- 
sentatives, most statutes attempt to 
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protect the public by requiring the 
registration of lobbyists with some 
public body or official, often the se: 
retary of state. Many states requir- 
ing registration of all lobbyists have 
also imposed requirements that the 
lobbyists or their employers, or both, 
must file detailed expense accounts, 
indicating the amount of money ex 
pended and how it was spent. Some 
states ban contingent fee lobbying 
employment contracts, prohibit the 
appearance of lobbyists on the floors 
of legislative chambers and require 
various forms of written credentials 
for lobbyists. These regulatory pro- 
visions have as their principal aim 
the prevention of the corrupt as- 
pects of direct lobbying rather than 
the control of lobbying itself. Gen- 
erally speaking, state statutes are 
very weak in their regulation of “in- 
direct” forms of lobbying and apply 
only to those who lobby for com- 
pensation. 

Any attempt to evaluate the 
effectiveness of state enactments 
would be very difficult. Many are 
merely “on the books” and are not 
conscientiously enforced. In 
states, registration of lobbyists is a 


some 


formality with no publicizing of 
such registrations. This same type 
of lethargic administration can be 
found with respect to financial re- 
ports and other data required by 
various state statutes. The purposes 
behind filing requirements are de- 
feated if no effective means is pro- 
vided for making such information 
public. Finally, the effectiveness of 
state legislation in the field has been 
greatly impaired by the lack of ade- 
quate enforcement provisions. 
Federal Regulation. Federal reg- 
ulation of lobbying is also based on 
the assumed effectiveness of publi- 
city which reveals the identity and 
operations of lobbyists. It is felt that 
the legislative process cannot be dis- 
torted so long as the pressures being 
brought to bear upon it are re- 
vealed and known to the public and 
the legislators. However the prob- 
lem is more complex today. One 
characteristic of the older lobbying 
methods which could be considered 
a virtue was the directness of the 
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contact and representations. The 
present indirect lobbying techniques 
present dificult problems in regula 
tion and control. 

\n attempt to provide such reg- 
ulation of indirect lobbying is found 
in the Federal Regulation of Lobby- 
ing Act of 1946.1 The basic provi- 
sions of this Act are very much like 
the majority of state provisions. The 
requirements include registration 
and the filing of reports of activities 
as well as financial reports. 

Three classes of persons are ex- 
empted from the registration re- 
quirement of the Act. They are: (1) 
persons who merely appear before 
a committee ‘of Congress; (2) pub- 
lic officials acting in an official ca- 
pacity; (3) newspapers, periodicals 
or owners, publishers or employees 
thereof who do nothing outside the 
ordinary course of business to influ- 
ence legislation. Although the act is 
not applicable to every person who 
may attempt to affect or influence 
legislation, it is applicable to any 
person who “directly or indirectly, 
solicits, collects or receives money 

to be used principally to aid, 
or the principal purpose of which 
person is to. . . accomplish the pas- 
sage or defeat of particular legisla- 
tion, or to exert direct or indirect 
influence upon the passage or de- 
feat of legislation by Congress”. 

No one seems to deny the validity 
of registration requirements as such 
in these statutes. However, modern 
laws such as the Federal Regulation 
of Lobbying Act, which go consider- 
ably further than the mere registra- 
tion of lobbyists, do raise rather 
fundamental issues of constitution- 
ality. These involve the require- 
ment of definiteness and certainty 
under the due process clause, the 
right of free speech protected by the 
First Amendment and the right to 
be free from compulsory disclosure 
which has been characterized as pri- 
marily a due process question. 


Although the Federal Act has 
been sustained by the United States 
Supreme Court in a recent case,” 
the decision was so narrowly con- 
fined and the definition of lobbying 
so severely restricted that it does 
not remove serious constitutional 
doubts regarding the measure. In 
such provisions as Section 307 it may 
still be vulnerable to attack on 
grounds of vagueness and _ indefi 
niteness. The “principal purpose” 
clause, although held to be sufh- 
ciently definite, will be difficult to 
apply in actual practice. It has been 
suggested that defects such as these 
could be cured by the creation of a 
commission which would set up 
rules to implement the act and then 
administer them. 

Beyond this, the constitutional 
problem becomes more difficult be- 
cause freedom of speech, including 
the right of petition, is protected 
zealously by 


y the courts. Require- 
ments making disclosure of informa 


tion a condition precedent to en- 
gaging in lobbying ordinarily would 
not seem to deny the right of peti- 
tion. However, it has been asserted 
that the requirement of disclosure 
may in some _ situations 
speech and therefore violate the 
First Amendment. If the problem is 
viewed entirely as one involving free 
speech, it may be assumed that a re- 
straint would be invalid which in 
fact prohibits or substantially bur- 
dens the exercise of the right. On 
the other hand, it would seem un- 
realistic to assert that disclosure of 


prevent 


the sort required by lobbying legis- 
lation would be so damaging that a 
person would give up his activity 
rather than reveal the information. 
Furthermore, the public’s interest in 
such disclosure must also be con- 
sidered. It thus appears that such 
constitutional difficulties existing in 
the area of effective control over all 
types of lobbying can be overcome 
if proper weight is given all rele- 
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vant factors. 

Che present federal act, however, 
is not without defects apart from 
those of a constitutional nature. It 
has been attacked on the grounds 
that the “principal purpose” clause 
in Section 307 provides a loophole 
rendering the act ineffective, that 
the information required is incom- 
plete and that the publicity purpose 
of the act is not being fulfilled. It is 
also claimed that lack of adequate 
enforcement provisions in the fed- 
eral act weakens its value. 

The House Select Committee on 
Lobbying Activities has recognized 
many of these problems. The basic 
question is whether Congress can 
enact legislation which will be more 
effective than the present law. Cer- 
tainly “full disclosure” must be in 
an intelligible and concise manner 
if the policy of the statute is to be 
effectuated. At present, there is no 
digesting of such information, creat- 
ing possibility of concealment by 
over-disclosure. So much irrelevant 
information is inserted that the ma- 
terial matters are buried in the mass 
of information. Such a commission 
as has been suggested to administer 
lobbying could have as one of its 
functions the digesting of such filed 
information into a usable form. 

It is possible that federal regula- 
tion of lobbying can be made more 
effective by redrafting some of the 
present provisions and by adding 
others, including more effective pen- 
alties. But such statutory regulation 
is not likely to have any great prac- 
tical effect. Beyond the point of 
bringing about public disclosure of 
lobbying activities, it remains for 
the public to make wise choices 
among conflicting claims. This, in 
turn, depends on the native intelli- 
gence of the citizen rather than on 
legislative control. 

“T. 60 Stat. 839 (1946), 2 U.S.C. §§ 261-270 
(1946). 


2. United States v. Harriss, 347 U.S. 612, 74 
S. Ct. 808 (1954). 
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Tax Problems Under the 1954 Code 


on Distributions of Estate Corpus 
by William K. Stevens, Vice Chairman of the Section of Taxation 


of the Ilinois State Bar Association 


® Taxable income has not included 
the value of property acquired by 
gift, bequest, devise or inheritance; 
this has been fundamental since the 
inception of the income tax law. In 
Irwin v. Gavit, 268 U.S. 161 (1925), 
it was established that the exclusion 
did not extend to a gift of the in- 
come from property but only to the 
property itself. However, in Burnet 
v. Whitehouse, 283 U.S. 148 (1931), 
the Supreme Court held that an an- 
nuity payable out of income or cor- 
pus was essentially a gift and not 
taxable income; the payment freed 
the corpus of a charge against it. In 
1942 Congress amended the statute 
to incorporate the result in Jrwin 
v. Gavit, supra, and to provide that 
with respect to a gift, bequest, de- 
vise, or inheritance payable out of 
income or corpus: 
. to the extent that it is paid or 
credited or to be distributed out of 
income from property, it shall be con- 
sidered a gift, bequest, devise, or in- 
heritance of income from property. . .. 
These changes did not affect the 
fundamental rule that a gift, be- 
quest or inheritance of the ‘property 
itself could not constitute taxable 
income, and this rule served to pro- 
tect distribution of corpus by estates 
and trusts from being taxed as in- 
come. However, in the 1954 Code 
in re-enacting the old Section 22 (b) , 
the new Section 102 also contains an 
entirely new sentence: 

Any amount included in the gross in- 


come of a beneficiary under subchap- 
ter J shall be treated for purposes of 


paragraph (2) as a gift, bequest, de- 
vise, or inheritance of income from 
property. 

The effect of this provision is to 
make Subchapter J controlling with 
respect to all distributions by es- 
tates distributions 
of corpus are no longer protected by 
the traditional section in the Code 
excluding from income gifts, be- 
quests and inheritances. The new 
rules in Subchapter ] designed to 
eliminate the necessity of tracing 
income can have undesirable conse- 
quences, which were probably not 
realized when the 1954 Code was 
adopted. 

Under Subchapter J, an estate is 
allowed a deduction for and the 
beneficiaries are required to include 
in gross income: (a) the amount of 
income for the taxable year required 
to be distributed currently, and (b) 
all other amounts properly paid, 
credited or distributed to the bene- 
ficiaries, to the extent of the estate's 
distributable net income. Thus, one 
of the basic principles incorporated 
in Subchapter J] is that a distribu- 
tion by an estate is to be treated as 


and trusts, so 


a distribution of current income to 
the extent that there is distributable 
net income. The Senate Committee 
Report describes this principle as 
similar to that which applies in de- 
termining whether a dividend has 
been distributed by a corporation, 
that is, every distribution made by 
a corporation is deemed to be out 
of earnings and profits to the extent 
thereof. 
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Three examples will illustrate 
how distributions of corpus may be 
taxed as income if this rule is ap. 
plied strictly; each involves a com 
mon factual situation and illustrates 
the serious problems that may arise. 
(1) Distribution of tangible per- 
sonal property from an estate: As- 
sume that a testator dies leaving a 
will drafted with the classic simpli- 
city of the late President Coolidge’s 
will, with his entire estate going out- 
right to his widow under a general 
residuary clause. Also assume that 
the executor distributes the family 
automobile, the household furnish- 
ings and the testator’s jewelry to the 
widow. Strictly speaking, the value 
of these items of tangible personal 
property would be considered de- 
ductible in the income tax return 
for the estate under Section 661, as 
an amount paid, credited or dis- 
tributed, up to but not in excess of 
the distributable net income of the 
estate for its taxable year, and would 
be includable in the gross income of 
the widow by reason of Section 662. 
(2) The payment of a widow's 
allowance pursuant to court order: 
Under prior law, the payment of in- 
come by an estate to the decedent's 
widow as a statutory allowance did 
not give the estate a deduction for 
the amount so paid. Kathryn Titus 
MacMurray, 16 T.C. 616 (1951). 
The Commissioner in I.T. 3074, 
1937-1 C.B. 153, ruled as follows: 


. . . If by State law the allowance is 
a charge against the corpus of the es 
tate, and this appears to be true gen- 
erally, the payment can not be con- 
sidered as a payment of income as 
such, even though it is actually paid 
out of income of the estate. 


The elimination of the basic dis 
tinction between principal and in 
come and the application of the 
rules of Sections 661 and 662 ap 
parently require that the payment 
of the widow's allowance, even 
though made from estate corpus, 
would be treated as a distribution of 
income to the extent that there is 
distributable net income during the 
year. 

(3) An advance distribution of 
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estate corpus to a beneficiary: An 
exacting application of the rule that 
any distribution, whether of income 
or corpus, is to be treated as a dis- 
tribution of income to the extent 
that there is distributable net in- 
come, may result in serious inequi- 
ties where advance distributions of 
estate corpus are made to a benefi- 
ciary. For example: A will provides 
that one tenth of the corpus of an 
estate is to be distributed to benefi- 
ciary A and nine-tenths to benefi- 
ciary B. Because of the pressing 
financial need of beneficiary A a sym- 
pathetic executor makes an advance 
distribution of the one-tenth share 
of corpus to’ beneficiary A prior to 
the year of final distribution of the 
estate. Beneficiary A might well be 
subject to income tax on the amount 


of his share of estate corpus, up to 


but not exceeding the distributable 
net income of the estate and benefi- 
ciary B later receive his nine tenths 
of the estate free of income tax. 

An exception is made to the gen- 
eral rule by Section 663 (a) (1), 
which provides for the exclusion of 
any amount which under the terms 
of the governing instrument is prop- 
erly paid or credited as a gift or be- 
quest of a specific sum of money or 
of specific property and which is 
paid or credited all at once or in not 


Fair Trial and Free Press 


(Continued from page 343) 

a fair trial is impaired and endan- 
gered when excessively involuntary 
restraints are imposed on a free 
press. 

Finally, 1 believe that our great- 
est assurance that newspapers, radio 
and television will seldom abuse the 
right of freedom of the press to vio- 
late the right of fair trial is within 


more than three installments. This 
exception is designed to prevent the 
usual legacy from being taxed as in- 
come, but the requirement that 
there be a gift of a specific sum of 
money or specific property renders 
the exception inapplicable in each 
of the three examples described. 
Other problems will arise in view of 
the fact that residuary legacies can- 
not be described as gifts of specific 
sums of money or specific property. 
See Fillman, Selections from Sub- 
chapter J, 10 Tax L. Rev. 453, 470- 
472 (1955). 

With respect to trusts, distribu- 
tions of corpus not qualifying as 
gifts of a specific sum of money or 
property may escape being treated 
as taxable income to_ beneficiaries 
under the “separate shares” rule 
contained in Section 663(c). The 
rule provides that in determining 
distributable net income in the case 
of a single trust having more than 
one beneficiary, substantially separ- 
ate and independent shares of dif- 
ferent beneficiaries shall be treated 
as separate trusts. This might solve 
the third example above if a trust 
were involved, but it is clear that it 
does not apply to estates. It will also 
prevent a corpus beneficiary of a 
trust having no interest in the in- 
come from being taxable on dis- 


the press itself. Responsible, intelli- 
gent and forward-looking segments 
of the press realize that freedom car- 
ries with it great responsibility—the 
greater the freedom, the greater the 
responsibility. 

The press realizes that how much 
that responsibility is met will deter- 
mine how much freedom is enjoyed. 
The more irresponsible a press be- 
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tributions of corpus where income 
is accumulated for the income bene- 
ficiary who will ultimately receive 
the accumulations of income. Sen. 
Rep. No. 1622, 83d Cong., 2d Sess. 
355 (1954). 

It will be interesting to see to 
what extent, if any, the Internal 
Revenue Service solves these prob- 
lems in the regulations when issued. 
In any event, future wills should be 
drafted with great care and existing 
wills reviewed in the light of the po- 
tential difficulties which may result 
from the effect of the new Subchap- 
ter J. It would be unwise to prepare 
a simple will which provides for the 
entire estate to go outright to the 
widow, without providing first for 
a specific bequest of the personal 
effects to her. It might be well to 
consider substituting a specific be- 
quest of cash to the widow, in lieu 
of a widow's allowance, even though 
the entire estate is also to go to her. 
It is difficult to see how an advance 
partial distribution of corpus to a 
beneficiary can be made without the 
beneficiary's becoming taxable to 
the extent that there is current in- 
come in the estate. Perhaps the an- 
swer is to provide for specific be- 
quests to the beneficiaries even if 
they are also to share the residue of 
the estate. 


comes, inevitably the more its free- 
dom will be cut down and the great- 
er the restraint put on it to curb its 
irresponsibility. 

It is the realization of this by the 
press that is our best hope for a 
proper balance between free press 
and fair trial—and for preven- 
tion against improper pressures on 
courts and jurors. 
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Activities of Sections 


SECTION OF 

ANTITRUST LAW 

® The Spring Meeting of the Section 

of Antitrust Law will be held at 

Washington, D.C., on April 5 and 
6. 

The session will open with a cock- 
tail party and dinner to be held at 
the Mayflower Hotel on April 5. 
Many government officials and mem- 
bers of the judiciary will attend this 
function, as in the past. 

On April 6, at the same hotel, a 
program will be presented by the 
Clayton Act Committee of the Sex 
tion, with S. Chester Oppenheim, 
Chairman, presiding. 

After an introduction by Fred E. 
Fuller, of Toledo, Ohio, Chairman 
of the Section, “Highlights of Clay- 
ton Act Developments and Current 
Status” as seen by the Antitrust Divi- 
sion of the Department of Justice 
will be presented by Stanley N. 
Barnes, Assistant Attorney General; 
Chairman John W. Gwynne will 
present the highlights as seen by the 
Federal Trade Commission. 

Joseph E. Sheehy, Director of the 
Bureau of Litigation of the Federal 
Trade Commission, will speak on 
“Implications of Intra-enterprise 
Conspiracy Doctrine in Clayton Act 
Cases” and John T. Duffner, of the 
Antitrust Division, on “Review and 
Analysis of Pending Legislation for 
Amendment of the Clayton Act”. 

“Plaintiffs’ Treble Damage Ac- 
tions”, from the standpoint of who 
may sue, will be discussed by Tag- 
gert Whipple of New York City; 
“Criminal Penalties in Section 3 of 
the Robinson-Patman Act”, by C. 
Brien Dillon, of Houston; “The 
Tolling Statute (Section 5)”, by 
Thomas F. Butler, Jr., of Toledo; 
and “Borderland Problems Under 
Sections 2 and 3” by Frederick M. 


Rowe, of Washington. 

The Mayflower has reserved a 
block of accommodate 
persons attending the meeting and 
their families. 


rooms to 


Reservations for the dinner can 
be made through the Mayflower Ho- 
tel, Washington, D. C. No charge 
will be made for admission to the 
April 6 program. 


SECTION OF 
INSURANCE LAW 


® A Trial Tactics Program will be 
featured by the Section of Insurance 
Law at the Northeastern Regional 
Meeting of the Association in Hart- 
ford, Connecticut, on April 17. 

H. Beale Rollins, of Baltimore, 
who is Chairman-Elect of the Sec- 
tion, has organized the program. He 
is being assisted by Ashley St. Clair, 
of Boston, and Cyril Coleman, ol 
Hartford, who will act as Chairman. 

A full day will be devoted to the 
program and it will include: 

1. Discussion, with the use of col- 
ored slides by Dr. Howard B. 
Sprague, Boston cardiologist, of 
the anatomy of the heart and 
its vulnerability to accidental 
injury. 

. A prepared statement of facts 
by a trial attorney who will 
describe the actual facts of an 
accident resulting in heart in 
jury, the history of such injury 
and its treatment, and subse- 
quent symptoms of the condi- 
tion including prognosis. 

. Brief statements by two attor- 
neys, one representing the in- 
jured party, the other, the 
defendant. Each will describe 
the form of investigation to 
determine whether or not there 
was injury and whether or not 
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such injury was caused by a 
cident. 

A demonstration will then il- 
lustrate techniques and current 
procedures as to the use of ex. 
hibits with respect to medical 
evidence in a case involving 
accidental injury to the heart 
before a workmen’s compensa- 
tion commission. 

The Chairman of the Section, W. 
Percy McDonald, of Memphis, has 
also announced that a breakfast for 
the members of the Section will be 
held on the morning of April 17. 

In accordance with Article IV, Sec- 
tion | of the By-laws of the Insur- 
ance Section, the following have 
been nominated to serve as officers 
and Council members by the Coun- 
cil of the Section for terms begin- 
ning at the adjournment of the 1956 
Annual Meeting of the Association: 

Chairman Elect, L. J. Carey, De 

troit, Michigan; 

Vice Chairman, Stanley C. Morris, 

Charleston, West Virginia; 

Secretary, Welcome D. Pierson, 

Oklahoma City, Oklahoma; 
Council members, J. Roth Crabbe, 
Columbus, Ohio, Victor A. Lutnicki, 
Boston, Massachusetts; 

Section Delegate to the House of 

Delegates, George E. Beechwood, 

Philadelphia, Pennsylvania. 


SECTION OF 
MUNICIPAL LAW 
®" Metropolitan area problems are 
demanding special attention by the 
Section of Municipal Law. Increase« 
activity in planning and zoning is 
noted by numerous requests fo! 
copies of the last committee report. 
Printer’s proof has been read fo! 
the joint committee report on park 
ing problems and early distribution 
to all Section members 
pated. 


is antici- 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 








® The eighth annual meeting of the 
Interstate Bar Council, a Regional 
Conference of the eleven Western 
state bar associations, was held at the 
Plains Hotel, Cheyenne, Wyoming, 
on Friday, February 24, 1956. Cus- 
tomarily held on the Friday follow- 
ing the Midyear Meeting of the 
House of Delegates in Chicago, this 
permits sufficient travel time for the 
attendance of many of the Council 
Delegates on their return home from 
Chicago. Three delegates are per- 
mitted from each state and consist 
usually of past and current state bar 
presidents and House of Delegates 
members from the West. Newly 
elected President of the group is 
Walter E. Craig, of Phoenix, Ari- 
zona, State Delegate and Past Presi- 
dent of the State Bar of Arizona, suc- 
ceeding H. Cleveland Hall, of Great 
Falls, Montana, Past President of the 
Montana Bar Association; William 
Hedges Robinson, Jr., of Denver, 
Colorado, Past President of the Colo- 
rado Bar was elected 
Vice President of the Council and 
john H. Holloway, of Portland, Ore- 
gon, Secretary of the Oregon State 
Bar, was re-elected Council 


Association, 


Secre- 
tary. 

Edwin V. Magagna and Teno 
Roncalio, presidents respectively of 
the State Bar of Wyoming and of the 
Laramie County Bar, co-hosts, made 
addresses of welcome. Alfred M. 
Pence of Laramie, Past President of 
the Wyoming State Bar and also of 
the Council, had extended the invi- 
tation to the group for the Wyoming 
meeting. 

Outgoing President Hall was the 
speaker at a luncheon attended by 
Council delegates and members of 
the Cheyenne and Wyoming Bar, 
while the visiting delegates’ wives 
\\ere entertained at a separate ladies’ 

incheon and fashion show. A re- 


ception and dinner following the 
business sessions was held at the 
Cheyenne Country Club in honor of 
the visiting delegates and their wives. 

The states of Arizona, California, 
Colorado, Idaho, Montana, Nevada, 
New Mexico, Oregon, Utah, Wash- 
ington and Wyoming were all signa- 
tories to the original Articles of Asso- 
cation when the group was founded, 
and constitute the members of the 
Council. An amendment of the By- 
Laws was made to permit an invita- 
tion being extended to Alaska and 
Hawaii to participate as Council 
members by becoming signatories. 

Previous meetings have been held 
in San Francisco, California, Salt 
Lake City, Utah, Denver, Colorado, 
Portland, Oregon, Reno, Nevada, 
Sun Valley, Idaho, and Phoenix, 
Arizona, in addition to this meeting. 
It was indicated the meeting next 
year will be held in New Mexico, 
possibly at Santa Fe. 

Each state delegation reports on 
its outstanding bar activities of the 
past year, followed by round-table 
group discussion with question-and- 
answer periods. Discussions relate 
largely to admission standards, ad- 
mission procedures, post-admission 
educational work, disciplinary pro- 
cedures, public relations, improve- 
ment of the administration of jus- 
tice, unlawful practice of law and 
free legal advice given the legisla- 
tures as a public service, in some of 
the states. 

Any other matters of particular 
interest to any one of the states finds 
its way on the agenda and a state 
with a particular problem in mind 
can present it to the group and re- 
ceive the benefit of the solutions 
other states have evolved from their 
experience. 


William P. 
LEHMAN 


® The West Virginia State Bar held 
its eighth annual meeting at Oglebay 
Park, Wheeling, West Virginia, on 
October 7 and 8, 1955, with some 325 
lawyers and judges in attendance. 

William P. Lehman, of Fairmont, 
was elected President, succeeding 
Clarence E. Martin. Jr.. of Martins 
burg, who ex officio becomes Chair- 
man of the Board of Governors. 
Charles A. Tutwiler, of Welch, was 
elected First Vice President, and 
Jackson N. Huddleston, of Hunting- 
ton, Second Vice President. Oshel C. 
Parsons, of Charleston, was re-elected 
Secretary-Treasurer. 

The session has been 
widely acclaimed as one of the most 
interesting and instructive meetings 
in the history of the State Bar. 

American Bar Association Presi- 
dent E. Smythe Gambrell addressed 
the first day’s session on “The Pro 
fession of Law in America’. The re- 
mainder of the day was devoted 
an institute on the proposed Rules 
of Civil Procedure, which was con 
tinued during part of the second day. 

In the forenoon of the second day, 
Ben C. Boer, of Cleveland, Past Pres- 
ident of the Ohio State Bar Associa- 
tion, spoke on the “Responsibility of 
the Bench and Bar in Upholding the 
Standards of Professional Conduct”. 


two-day 


The guest speaker at the afternoon 
session was Luther E. Bang, of Aus- 
tin, Minnesota, who spoke on the 
subject of “Financially Speaking”. 
which talk embraced an economic 
survey and comparative analysis of 
the economic status of the medical, 
dencal and professions, and 
was illustrated by slides. 


legal 


The following projects and activi- 
ties are planned for the current year: 
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Bar Activities 


1. Institutes on Proposed Rules of 
Civil Procedure. Prior to the annual 
meeting a printed preliminary draft 
of proposed West Virginia Rules of 
Civil Procedure was distributed to 
all of the members. Considerable 
time was spent in discussing the 
rules at the annual meeting. The 
Reporters and Civil Rules Commit- 
tee will make such changes in the 
rules as they deem necessary in the 
light of suggestions made and objec- 
tions raised. During the year insti- 
tutes will be held at various places 
throughout the state for the purpose 
of explaining the rules and answer- 
ing questions with respect thereto. 
An advisory poll of the Bar will 
probably be taken, after which the 
final draft of the rules will be pre- 
sented to the Judicial Council for its 
approval and recommendation to 
the Supreme Court of Appeals for 
adoption and promulgation. 


2. Medico-Legal Institutes. Plans 
are being made to hold two Medico- 
Legal Institutes, one in the northern 
and one in the southern part of the 
State. 

3. Economic Survey. As a result of 
the talk by Luther E. Bang on the 
economic status of lawyers and in 
line with what several other State 
Bars before whom Mr. Bang has 
spoken have done, a Special Commit- 
tee on Economic Survey was ap- 
pointed to make a survey of the eco- 
nomic situation of West Virginia 
lawyers. 

4. Legal Pamphlets. It is planned 
to issue and distribute pamphlets on 
several legal subjects of interest to 
laymen, similar to what many other 
State Bars have done. 

5. Inter-Professional Code. The 
State Bar and the State Medical So- 
ciety have decided to establish a 
joint committee of lawyers and doc- 
tors to consider and make recom- 
mendations with respect to an Inter- 
Professional Code for the purpose of 
fostering a better understanding of 
the problems existing between attor- 
neys and doctors with reference to 
medical testimony and related mat- 
ters. 


KO 


Albert E. 
BLASHFIELD 


® Albert E. Blashfield, of Ann Arbor, 
a twenty-year member of the Ameri- 
can Bar Association and former full- 
time executive secretary of the State 
Bar of Michigan, has been elected 
the twenty-first president of that in- 
tegrated Bar. 

His election took place and _ be- 
came effective at the annual meeting 
of the State Bar, held last September 
in Detroit. 

Featured speakers for the three- 
day session which attracted over 1400 
lawyers from all over the state, were 
American Bar Association President 


E. Smythe Gambrell, who spoke bril- 
liantly at a luncheon session, U. S. 
Supreme Court Justice Harold H. 
Burton, Kings County Court (Brook- 
lyn) Judge Samuel S. Leibowitz, and 


Michigan’s Governor G. Mennen 
Williams. 

Three new sections were organized 
in the fields of negligence law, pro- 
bate and trust law, workmen's com- 
pensation law. 

Other officers are John W. Cum- 
miskey, Grand Rapids, First Vice 
President; James E. Haggerty, De- 
troit, Second Vice President; Ray- 
mond H. Dresser, Sturgis, Treasurer; 
Hazen E. Kunz, Detroit, Secretary. 


~ 
<—-—————__ 


® Orison S. Marden, President of 
the National Legal Aid Association, 
and Allen T. Klots, President of 
The Association of the Bar of the 
City of New York, have announced 
that the two Associations will under- 
take a comprehensive study of the 
representation of indigent defend- 
ants in the criminal courts. The 
study will consider the public de- 
fender system, the private defender 
system, the work of the various Le- 
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gal Aid Associations, and the a 
signed counsel system. 

The plan for the study is to inves 
tigate, by means of field surveys, the 
actual operation of these various sys 
tems in typical jurisdictions. The 
study, the first of its kind, is made 
possible by a grant of $20,000 to the 
two Associations by The Fund fo: 
the Republic, Inc. 

The study is to be completed by 
December, 1956, and will be direct 
ed by a Special Committee, the mem 
bers of which are Robert B. von 
Mehren, Chairman, former law 
clerk to Judge Learned Hand and 
to Supreme Court Justice Stanley F. 
Reed, Chairman of The Association 
of the Bar’s Committee on Law Re- 
form; Chief Judge John J. Parker 
of the United States Court of Ap 
peals for the Fourth Circuit; Judge 
Sylvia Jaffin Singer of the Domestic 
Relations Court of the City of New 
York; Robert G. Page, President of 
Phelps Dodge Corporation; Emery 
A. Brownell, Executive Director of 
the National Legal Aid Association; 
William C. Chanler, former Corpor- 
ation Counsel of the City of. New 
York; Thomas R. Robinson, Public 
Defender, New Haven, Connecticut; 
Timothy N. Pfeiffer, former Presi- 
dent of the Legal Aid Society of 
New York City; Robert D. Abra- 
hams, Attorney-in-Chief of the Legal 
Aid Society of Philadelphia; Her- 
man I. Pollock, Defender, Phil- 
adelphia Voluntary Defender As- 
sociation; Woodson D. Scott, Chair- 
man of the Committee on Legal Aid 
of The Association of the Bar of the 
City of New York; George Nye, 
Alameda County Public Defender, 
Oakland, California; Raynor M. 
Gardiner, General Counsel of The 
Boston Legal Aid Society; Herbert 
Wechsler, Professor of Law at Co- 
lumbia University, and Boudinot P. 
Atterbury, former Assistant United 
States Attorney in the Southern Dis- 
trict of New York. Mr. Klots and 
Mr. Marden will serve as ex officio 
members of the committee. 

The committee has engaged as its 
director Kenneth R. Frankl, former 
Assistant District Attorney of New 
York County, where he was in 
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charge of that office’s activity in 
Part I of the Court of General Ses- 
sions and served in the Appeals Bu- 
reau; and as consultant, Arnold S. 
lrebach of the Department of Poli- 
tics, Princeton University. 


® The Nebraska State Bar Associa- 
tion held its fifty-sixth annual meet- 
ing in Omaha on October 5, 6 and 7 
with an attendance of 750. 

The first day of the annual meet- 
ing was devoted to a session of the 
House of Delegates. 

The newly created Section on 
Practice and Procedure had as its 
speakers William E. Knepper of Co- 
lumbus, Ohio, and Lester P. Dodd, 
of Detroit, Michigan. 

Henry B. Curtis, City Attorney of 
New Orleans, Louisiana, and Her- 
bert M. Fitle, of Omaha, addressed 
the Section on Municipal Law. 

The Section on Real Estate, Pro- 
bate and Trust Law heard addresses 
by Perry W. Morton, formerly of 
Lincoln and now serving as Assistant 
Attorney General of the United 
States; Barton H. Kuhns, of Omaha, 
who discussed the “Proposed Model 
Probate Code”; and Herman Gins- 
burg, of Lincoln. 

Romah L. Hruska, of Omaha, 
United States Senator from Nebras- 
ka, addressed the Junior Bar Section. 

The Section on Taxation 
ducted a panel discussion of develop- 
ments under the 1954 Revenue Code. 
Participants were Hale McCown, of 
seatrice, Robert V. Dennery, of Fair- 

iry, John C. Mason, of Lincoln, 

id Leo Eisenstatt and John E. 

rth, both of Omaha. Joseph Se- 
well, District Manager of the Social 

curity Administration, discussed 


con- 


“Changes in Social Security Provi- 
sions’. 

Floyd O. Terbell and Irving G. 
Brunstrom, of Chicago, spoke before 
the Section on Insurance Law. 

The annual dinner of the associa 
tion was held on the evening of Ox 
tober 6. Noted author and newspa- 
per columnist Bob Considine spoke 
at the dinner of “1956-Peace, War 
and Politics”. 

At the association luncheon on 
October 6, John D. Randall, Chair- 
man of the House of Delegates of 
the American Bar Association, in- 
troduced the films “Dedication to 
Justice” and “Decision for Justice’. 

Newly elected officers of the asso- 
ciation are Wilber S. Aten, of Hold- 
rege, President, and Hale McCown, 
of Beatrice, Chairman of the House 
of Delegates. George H. Turner, 
Clerk of the Supreme Court of Ne- 
braska, is Secretary-Treasurer, ex 
officio. 


® The First Annual Distinguished 


Service Award of the Pennsylvania 
sar Association has been conferred 
on Chief Justice Horace Stern of the 
State Supreme Court. A_ Special 
Award consisting of 
Harry L. Siegel, of Lewiston, Chair- 
man; Judge Frank L. Pinola, of 
Wilkes-Barre, and Joseph A. Rieser, 
of Beaver Falls, commended Justice 
Stern for his “service and accom- 
plishments in the fields of jurispru- 
dence and in the improvement of 


Committee, 


the administration of justice”. 

The award was presented at the 
Midwinter Meeting of the Penn- 
sylvania Bar Association. Some 
500 members in attendance heard 
speeches by Cameron Hawley, the 
novelist; Robert Murphy, Under 
Secretary of State; and Frank C. 
Nash, former Assistant Secretary of 
Defense. During the session, one 
hundred district and county chair- 
men held a rally to prepare for 
Pennsylvania’s participation in the 
1956 membership drive of the Amer- 
ican Bar Association. 

The Association, in addition to 
voting on pending legislation, also 
changed its own schedule so that 
from now on, the midwinter meet- 


Bar Activities 


ing will become the annual meeting 
at which the principal business of 
the association will be conducted. 
Previously, the annual meeting was 
held during the summer months. 
Current officers, headed by President 
Paul A. Mueller, of Lancaster, will 
serve until next winter. 


idicwecn 


= Legal historians may some day de- 
scribe the 1950’s as the Era of Inter- 
Professional Cooperation. State and 
local bar journals, which mirror the 
thoughts and actions of the profes- 
sion, are full of reports of attempts 
by bar associations and other pro- 
fessional groups to work together 
harmoniously for the common good 
of the professions and the commu- 
nity. In Colorado, the State Medical 
Society “Medicolegal 
Symposium” at its midwinter meet- 
ing, and members of the Colorado 
Bar Association attended at the in- 
Robert T. Porter, 
President of the society. The Flo- 
rida State Bar and the Florida State 
Medical Society have created a joint 
committee to promote co-operation 
between the professions. The com- 
mittee has arranged forums on inter- 
professional problems, and current- 
ly is preparing an unofficial “Code 
of Proposed Procedure for Doctors 
and Lawyers”, which will be submit- 
ted for adoption by the governing 
boards of both professions. 
Wisconsin—among other states— 
already has completed an “Interpro- 
fessional Code”, which has been ap- 
proved by both the Bar and medical 
societies of the state and now is be- 
ing discussed at local medico-legal 
forums all over the state. The code, 
drawn up by committees of lawyers 
and doctors over a two-year period, 
“is intended to be an instrument for 
better understanding of the prob- 
lems existing between attorneys and 
physicians with reference to medi- 
cal testimony”. Its draftsmen think 
it will refresh experienced practi- 
tioners about certain fundamentals, 
and equip new practitioners in both 
professions to solve problems to 


presented a 


vitation of Dr. 


come. 
The ten-page code “is not neces- 
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Bar Activities 


sarily of a binding character, nor 
can it be detailed to cover every cir- 
cumstance’’, but its statement of eth- 
ical principles is “a guide to the 
attainment of the best in interprofes- 
sional conduct and practices”. It is 
a recognition, according to the In- 
troduction, that, with the advances 
both in medicine and law, members 
of the two professions will be drawn 
closer together in a common effort 
to settle the rights and duties of in- 
dividuals and government 
various tribunals. 

The code explains the relations of 
a doctor to his patient and a law- 
yer to his client. It explains for 
both professions certain assump- 
tions unique to each and lays down 
principles for conferences; court ap- 
pearances; the setting and collection 
of doctor’s fees; expert and contflict- 
ing medical testimony, and the use 
of grievance committees. It con- 
cludes that “each of the professions 
has the duty to develop an enlight- 


before 


Professional Relations 
Committee Report 
(Continued from page 349) 
erally operated in a highly satisfactory 
mannev, have made available to taxpay- 
ers’ representatives to assist them in pre- 
senting their interests to the Depart- 
ment, and have facilitated fair and 
orderly administration of the tax laws. 
It is the intention of the Department 
that all persons enrolled to practice be- 
fore it be permitted to fully represent 
their clients before the Department, in 
the manner hereinafter indicated. This 
is apparent from section 10.2 (b), which 
states that the scope of practice (of 
agents as well as attorneys) before the 
Department comprehends “all matters 
connected with the presentation of a 
client’s interest to the Treasury Depart- 
ment”. Enrollees, whether agents or at- 
torneys, have been satisfactorily fully 
representing clients before the Depart- 
ment for many years. The Department 
believes this has been beneficial to the 
taxpayers and to the Government and 
that there presently appears no reason 
why the present scope and type of prac- 
tice should not continue as it has in the 
past. 


The Department's attention has been 
called to the decisions of certain State 


ened and tolerant understanding of 
the other”. 

An additional example of inter- 
professional co-operation comes from 
Cleveland and involves not lawyers 
and doctors, but lawyers and social 
agencies. The Cleveland Bar Asso- 
ciation and the Welfare Federation 
of Cleveland have agreed on a joint 
statement of principles covering the 
matter of adoption. The statement, 
in substance, contains agreements by 
social agencies and iawyers to respect 
the special and limited competence 
of each group in adoption matters. 
The lawyers agree to send persons 
to the agencies for necessary social 
advice, and the agencies agree to 
refer to the lawyers anyone seeking 
advice on legal aspects of adoption 
or surrender. A joint committee of 
the bar association, the Welfare Fed- 
eration and the Probate Court, is 
being established to help carry out 


the principles laid down in the state- 
ment. a an 


courts and to statements which suggest 
varying interpretations of section 10.2 
(f) of the Circular. This subsection 
makes it clear that an enrolled agent 
shall have the same rights, powers, and 
privileges and be subject to the same 
duties as an enrolled attorney, except 
that an enrolled agent may not prepare 
and interpret certain written instru- 
ments. The second proviso of the sub- 
section states that nothing in the regula- 
tions is to be construed as authorizing 
persons not members of the bar to prac- 
tice law. The uniform interpretation 
and administration of this and other sec- 
tions of Circular 230 by the Department 
are essential to the proper discharge of 
the above responsibility imposed on it 
by the Congress. 

It is not the intention of the Depart- 
ment that this second proviso should be 
interpreted as an election by the Depart- 
ment not to exercise fully its responsi- 
bility to determine the proper scope of 
practice by enrolled agents and attor- 
neys before the Department. It should 
be equally clear that the Department 
does not have the responsibility nor the 
authority to regulate the professional ac- 
tivities of lawyers and accountants be- 
yond the scope of their practice before 
the Department as defined in section 
10.2(b) and nothing in Circular 230 is 
so intended. 
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® Why 


tion? 


work for your bar associa 


That pervasive question receives 
a unique answer from Thomas S 
Edmonds, President of the Illinois 
State Bar Association. 

“Work for us”, he says, “and post 
pone senility.” 
time’, Mr. Ed 
Illinois Bay 
Journal, “we see members of ow 


“From time to 


monds writes in the 


profession start slipping when they 
reach their sixties or early seven- 
ties, men of ability in their forties 
and fifties but who, as the years pass, 
become visibly less effective and per 
haps more self-centered, anile, gar- 
rulous and demanding.” 

He continues that “the work of 
the organized bar is one means of 
stimulating intellectual growth and 
of postponing mental deterioration, 
a means of avoiding the ravages of 
selfishness, of being a good citizen 
and a leader in a great profession”. 


The Department has properly placed 
on its enrolled agents and enrolled attor- 
neys the responsibility of determining 
when the assistance of a member of the 
other profession is required. This fol- 
lows from the provisions in section 
10.2(z) that enrolled attorneys must ob- 
serve the canons of ethics of the Ameri- 
can Bar Association and enrolled agents 
must observe the ethical standards of the 
accounting profession, The Department 
has been gratified to note the extent to 
which the two professions over the years 
have made progress toward mutual un- 
derstanding of the proper sphere of 
each, as for example in the Joint State- 
ment of Principles Relating to Practice 
in the Field of Federal Income Taxation. 

The question of Treasury practice will 
be kept under surveillance so that if at 
any time the Department finds that the 
professional responsibilities of its en- 
rolled agents and enrolled attorneys are 
not being properly carried out or under- 
stood, or that enrolled agents and attor- 
neys are not respecting the appropriate 
fields of each in accordance with that 
Joint Statement, it can review the matter 
to determine whether it is necessary to 
amend these provisions of the Circular 
or take other appropriate action. 

G. M. HuMPHREY 
Secretary of the Treasury 
Dated: January 30, 1956 
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OUR YOUNGER 


William C. Farrer, Secretary and 





LAWYERS 


Editor-in-Charge, Los Angeles, Calif 








* Impressive plans have been made 
Meeting Chairman 
Richard F. Bowerman and his com- 


by Regional 


mittee to present an interesting and 
varied program at the Association's 
Northeast Regional Meeting to be 
held in Hartford, Connecticut, April 
15-18. The Junior Bar Conference 
is not only planning specific events 
for younger lawyers in attendance, 
but is participating with other Sec- 
tions and groups within the Amer- 
ican Bar Association in sponsoring 
additional activities. 

Although the Regional Meeting 
officially gets under way with the 
opening assembly on Monday morn- 
ing, April 16, a reception will be 
held at the Hotel Statler on the eve- 
ning of April 15 to welcome all 
lawyers and wives arriving for the 
meeting. Both William R. Moller, 
Conference Chairman for the meet- 
ing and Miss Mary Fitzgerald, Con- 
ference representative in charge of 
women’s activities, together with 
their respective committees, will ex- 
tend a cordial welcome and greeting 
to all younger lawyers in attendance. 
Assisting them will be National Con- 
ference Vice Chairman C. Frank 
Reifsnyder, of Washington, D. C., 
Second Circuit Conference Council 
Representative $. Michael Schatz, of 
Hartford, Connecticut, Connecticut 
State Chairman Arthur M. Lewis, of 
Hartford, and other members of the 
Conference official family from the 
northeastern area. 


Pretrial Demonstration 


The first event sponsored by the 
Junior Bar Conference begins at 2:00 
pM. on Monday, April 16, when, 
in co-operation with the Section of 
judicial Administration, it presents 

pretrial demonstration which will 
be conducted by Chief Judge Boli- 
tha J. Laws of the United States 


District Court for the District of Co- 
lumbia. Judge Laws introduced pre- 
trial procedures in the federal court 
in Washington in 1939 and is one of 
the nation’s recognized experts in 
this field. His demonstration team 
will consist of five of the trial law- 
yers at the District of Columbia Bar, 
namely, Paul R. Connolly, Richard 
W. Galiher, Joseph D. Bulman, Da- 
vid G. Bress and Francis W. Hill. 
Judge Laws and this team have con- 
ducted similar demonstrations at 
other Bar meetings throughout the 
country and they have been enthu- 
siastically received. 


J.B.C. Dance and Luncheon 


On the social side, the J.B.C. is 
sponsoring a dance on Tuesday eve- 
ning, April’ 17, at the Hotel Statler. 
This affair promises to be the social 
highlight of the entire meeting. 
Dress will be optional and an en- 
joyable evening is assured all who 
attend. 

Another important event on the 
program of the meeting is the Con 
ference luncheon which will be held 
at noon on Wednesday, April 18, at 
the Hotel Bond. The speaker will 
be Raymond E. Baldwin, Associate 
Justice of the Supreme Court of Er- 
rors of Connecticut. Justice Baldwin 
has served as Governor and United 
States Senator for the State of Con- 
necticut. 

A full program has been sched- 
uled for wives of lawyers attending 
the meeting. Mary Fitzgerald and 
her committee have arranged for a 
fashion show at G. Fox & Co., a tour 
of places of historic interest in Hart- 
ford and other similar events to en- 
tertain the feminine contingent. 

In addition to these activities of 
particular interest to younger law- 
yers, the program of the meeting 
is studded with interesting events 


planned by the Administrative Law 
Section, the Criminal Law Section, 
the Insurance Law Section, the Mu- 
nicipal Law Section, the Labor Law 
Section, the Tax Section, the Cor- 
poration, Banking and Business Law 
Section and the Conference of Bar 
Presidents. Other social events will 
include a cocktail party on Mon- 
day, April 16, a banquet on Tuesday 
evening, April 17, and law: school 
and Section luncheons. 

With the large concentration of 
lawyers to be found in the north- 
eastern part of the country and with 
their demonstrated interest in pro- 
fessional activities, it is the feeling 
of all who are working on prepar- 
ations that this can well be one of 
the most successful regional meet- 
ings ever held. The Junior Bar Con- 
ference extends a warm invitation 
to all younger lawyers in the area 
and will make every effort to be sure 
that their stay is both enjoyable and 
worthwhile. 


Inter-American Bar Meets in 


Dallas 


J.B.C. Inter-American Bar Commit- 
tee Chairman Edward B. Winn, of 
Dallas, Texas, reports an ambitious 
program of Junior Bar Conference 
Bar Association Convention, April 
participation in the Inter-American 
14-21 at the Southwestern Legal Cen- 
ter, Dallas, Texas. The portion of 
the meeting sponsored by the young- 
er lawyers begins on April 19, 1956, 
with a talk by Hugo Perez, of Wash- 
ington, D. C., on “Opportunities for 
Extended Study on Inter-American 
Law Subjects in the Western Hem- 
isphere”. Ella Thomas, of Dallas, 
will preside at this gathering. On 
Thursday evening, April 19, a recep- 
tion and cocktail party for Junior 
Bar members and younger lawyers 
will be given by the Dallas Jun- 
ior Bar, the State Junior Bar of 
Texas and the Junior Bar Confer- 
ence. On Friday morning, April 20, 
there will be a symposium spon- 
sored by the Inter-American Junior 
Bar entitled “Aspects of Commercial 
Law in the Americas”, subtitled “A 
Comparative Approach”. 
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Essay Competition 


Announcement of the Essay Competition Conducted by 
“The Edward Rager Award Committee for Prize Essays on 


Judicial Selection” 


SusjectT: Taking the Courts out of Politics 


Prizes: First—$2500; Second—$1500; Third 


$1000 


{imr For SusMission: On or before July 25, 1956 


Evicipitity: The competiton will be open to any law student who has completed 


not less than two-thirds of the work required for graduation or has graduated 


and received his first degree in law subsequent to April 15, 1955. 


\warRp COMMITTEE: 


Wituiam C. Warren—Chairman 


Dean of Columbia University School of Law 


Harotp R. MEpDINA 


Circuit Judge of the United States Court of Appeals, Second Circuit 
SHELDEN D. ELLior1 


Director of the Institute of Judicial Administration, Inc. and Professor 
of Law at New York University. 


GLENN R. WINTERS 


Secretary-Treasurer of the American Judicature Society 


Loyp WriGHt 


Former President of the American Bar Association 


A full description of the competition may be had upon application addressed 
to Serceant W. Wise, Secretary, 120 Broadway, New York 5, New York. 


The Presideat's Page 


(Continued from page 299) 

need to go far beyond and beneath 
mere head counting and 
taking and ponder the ever-changing 
factors of current life and determine 
how we may best serve our clients 
and the public and preserve our 
distinctive status. 

Recently Henry Woolfenden, 
Past President of the State Bar ol 
Michigan, and Albert Blashfield, the 
current President, and some of their 
associates came to the Bar Center 
with a proposal for such a research 
project. With its new strength the 
American Bar 


census 


Association is the 
logical instrument to initiate this 
and other timely projects which may 
be beyond the scope of local and 
state bar programs. 

Our research affiliate, the Ameri- 
can Bar Foundation, under the 
gifted supervision of Acting Admin- 
istrator John C. Cooper, already is 
supplying some research for the Com- 
mittees and Sections of the Associa- 
tion and for the National Conference 
of Commissioners on Uniform State 
Laws and for local and state bar 
groups. It also is in the midst of a 


long-range study of the Canons of 
Professional and Judicial Ethics—of 
interest to every lawyer—and is pre- 
paring an index of valuable articles 
and papers accumulated in one of 
the Sections of the Association. It 
is well along in the Annotation ol 
Model Business Corporation Act and 
the Model Non-Profit Corporation 
Act, in co-operation with the Sec- 
tion of Corporation, Banking and 
Business Law. In the project for the 
Survey of the Administration of 
Criminal Justice, which is now be- 
yond the planning stage, a group of 
field researchers is now in Wisconsin 
engaged in the examination of the 
practical working of the criminal 
laws, and will later move on to other 
states. We must launch more practi- 
cal “bread-and-butter’ 


, 


undertakings 
especially designed to help the rank- 
and-file lawyers of this country bet- 
ter handle their day-to-day business, 
improve their services, and increase 
their incomes. We must have a broad 
program designed and executed for 
lawyers of all kinds and classes, in 
the great cities and in the towns, 
hamlets, and country places. We 
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must show our members, old and 
new, that we are down to earth and 
that they will 
tangible and worthwhile in return 
for their interest and investment. 
We are receiving each day reasur- 
ances of good will and co-operation 
from the leaders of the 1500 state 
and local President 
Blashfield, in his President's Page 
in the January, 1956, issue of the 
Michigan State Bar Journal, voiced 
the sentiments of state leaders every- 
where when he stated in part: 

During recent years lawyers gen- 
erally have acquired a new and en- 
larged concept of the place of the 
organized bar in our social and eco- 
nomic pattern. Increasingly greater 
numbers of us are awakening to the 
fact that the organized bar has a job 
to do—a job we hope has not been 
too long neglected... . 

The bar of this state is fully or- 
ganized by integration at the state 
level. It is very well organized at the 
local level in practically every com- 
munity. However, it is poorly or- 
ganized at the national level, because 
not more than 23.8% of the lawyers 
of Michigan belong to any national! 
organization of attorneys... . 

The American Bar Association is 
by far the largest of the several na 


receive something 


associations. 


only 
and- 
cour 
hist« 
Dele 
Mee 
sign 
Hou 
imp 


Cx 
di 





and 
) and 
thing 
turn 
nent. 
asur- 
ation 
state 
ident 
Page 
t the 
oiced 
very- 


gen- 
d en- 
f the 
1 eco- 
reater 
‘o the 
a job 
been 


ly or- 
state 
at the 
com- 
ly or- 
ecause 
iwyers 
tional 


ion is 
al na 


ional associations of lawyers. It af- 

ds more opportunities than any 

ther to work, study, and learn in 
il branches of the law. It holds the 
reatest promise to fulfill the need 
of the American legal profession and 
the public for a robust national or- 
ganization to supplement, as well as 
complement, the work of state and 
local bar associations, and to be of 
greater service to them with respect 
both to the practice of law, and to 
improving administration of justice. 

The Board of Commissioners of the 

State Bar of Michigan has always 
participated in the affairs of the Amer- 
ican Bar Association by sending dele- 
gates to the ABA House of Delegates, 
and its executive officers to the annual 
and midyear meetings. The Board, 
and your President, strongly recom- 
mend to those of you who do not 
belong that you apply for member- 
ship in the American Bar Association 
when you are presented with an ap- 
plication shortly. We feel sure that 
the returns will amply justify the 
investment. 

More and more, as we grow in 
size and prestige, the Association 
will be looked to for leadership not 
only by the public but by the rank- 


and-file lawyers throughout the 


country. This was evident in the 


historic sessions of the House of 


Delegates at the recent Midyear 
Meeting in Chicago. Of the many 
significant decisions reached by the 
House, these were among the most 
important: 

1. The House adopted a Model 
Code of Disciplinary Procedures, 
drafted by a Special Committee of 
which U. S. Circuit Judge Orie L. 
Phillips, of Denver, was Chairman. 
Its purpose is to establish a standard 
for the guidance of states seeking to 
strengthen their procedures for dis- 
Cplinary action and in general to 
make it more prompt, uniform, and 
certain whenever and wherever it is 
needed. 

2. The House also approved a 
series of recommendations by the Spe- 
cial Committee of which Ashley 
Sellers, of Washington, D. C., was 
Chairman, proposing numerous im- 
portant changes in legal services and 
procedures of the Federal Govern- 
ment. These far-reaching recommen- 
dations voiced in principle, although 
not in all details, the earlier proposals 
£ the Hoover Commission and _ its 
Task Force on Legal Services and 
Procedure. 

3. The House adopted, by a vote 


t 100 to 25, a resolution placing 


the Association on record as favoring 
amendment of the Security 
Act to include self-employed lawyers 


Social 


on a mandatory basis, if Congress de 
clines to approve the voluntary of 


elective method of inclusion which 


had been advocated by the Associa 


tion a year ago. This recent action 
was in accordance with the mandate 
of a majority of the nation’s lawyers 
as evidenced by polls conducted at the 


request of the House of Delegates 


among state bar’ associations. 

These were only highlight results 
of the busy two-day Chicago meet- 
ing. A more complete summary ol 
these and other actions of the Dele- 
gates appears elsewhere in this issue 
of the JOURNAL. 

During February, in addition to 
spending more than a week in Chi- 
cago attending the Midyear Meeting 
of the Board of Governors, the Meet- 
ing of the House of Delegates, and 
numerous committee meetings held 
at the same time, I have met with 
several other fine groups in interest- 
ing settings. I was a guest of Presi- 
dent Rush Limbaugh of The Mis- 
souri State Bar at its Midyear Meet- 
ing in Jefferson City. That organiza- 
tion, celebrating this year its Dia- 
mond Jubilee, is at the forefront of 
progressive activity. Missouri gave 
us our first President, the eminent 
James O. Broadhead, and has given 
us five others: Henry Hitchcock, 
James Hagerman, Frederick W. Leh- 
mann, Guy A. Thompson, and Ja- 
cob M. Lashly, all of whom are kept 
in fond and respected memory. 

From Jefferson City, I went over- 
night to San Juan, Puerto Rico, to 
join Chief Justice Warren, Attorney 
General Brownell, and numerous 
other leaders from the mainland—all 
guests of Governor Luis Munoz 
Marin, Chief Justice A. Cecil Snyder 
(Puerto Rico Bar Association Dele- 
gate), Rico 
Felix Ochoteco, Jr., State Delegate 


Puerto Bar President 
Francisco Ponsa-Feliu, and their civ- 
ic associates—in the Dedicatory 
Ceremonies for the Commonwealth's 
new Supreme Court Building and 
the new Puerto Rico Bar Building. 
The three-day San Juan ceremonies, 
in which the Chief Justice of Spain 
and the Spanish Ambassador to 


The President's Page 


Washington also took part, were 
unique and impressive and revealed 
the interesting fusion of Anglo- 
American and Iberian cultures. The 
hospitality extended by the Puerto 
Rican Government and the lawvers 
of the Commonwealth was lavish 
calculated to 


warm 


and cordial, and 
bonds of 
which tie us to this 
beautiful island of the Caribbean. 

Iwo days later I was guest of the 


strengthen the 
friendship 


American Bankers Association at its 
mammoth Mid-Winter Trust Con- 
ference held at the Waldorf Astoria 
Hotel in New York City. President 
Fred Florence, of Dallas, and Trust 
Richard 
Boston, and other 


President Chapman, of 
leaders of this 
great organization were most hospi- 
table. We may be proud that our 
profession has contributed so many 
fine leaders to the trust division of 
the banking profession. United we 
labor for orderliness, regularity, and 
responsibility in our way of life. 
An enterprise of great distinction 
and promise is The Fellows of the 
American Bar Foundation. For a 
long time it has been felt that there 
should be a relatively small “honor 
society”, admission to which is based 
solely upon character, stature, and 
achievement, including devoted civ- 
ic leadership service in the profes- 
sion. As was announced some time 
ago, this organization is now being 
perfected, its charter membership 
being drawn from the various states 
and territories on a quota basis. The 
delegations from the various states 


and territories have been requested 
to promptly prepare and submit to 
the President of the American Bar 
Foundation a list of those they rec- 
ommend for this signal honor. The 
President of 


the Foundation, in 
turn, will issue the invitations to 
membership, and it is expected that 
the first organization meeting of 
the Fellows will be held as a special 
feature of the Annual Meeting in 
Dallas in August. Thereafter, as a 
part of each Annual Meeting, the 
Fellows will have their banquet and 
receive the reports of the year’s 
achievements in the good works of 
the profession. 
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Nominating Petitions 


Florida 


=" The undersigned hereby nomi- 
nate E. Dixie Beggs, of Pensacola, 
for the office of State Delegate for 
and from the State of Florida to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Russell McCaughan, S. O. O’Bry- 
an, Jr., and Thomas F. Fleming, of 
Fort Lauderdale; 

Frank H. Elmore, Giles J]. Patter- 
son, Walter F. Rogers and Dean 
Boggs, of Jacksonville; 

Ed. R. Bentley and E. Snow Mar- 
tin of Lakeland; 

R. F. Maguire, William H. Dial 
and W. J. Steed, of Orlando; 

William Fisher and Philip D. 
Beall, of Pensacola; 

James D. Bruton, Jr., of Plant 
City; 

William A. Gillen, T. M. Shackle- 
ford, Jr., William Earl Thompson, 
John M. Allison, and Howard P. 
Macfarlane, of Tampa; 

Harry A. Johnston, Horner C. 
Fisher, Harry W. Stewart, Jr., Man- 
ley P. Caldwell, and George W. 
Coleman, of West Palm Beach. 


Kentucky 


®" The undersigned hereby nomi- 
nate Edward A. Dodd, of Louisville, 
for the office of State Delegate for 
and from the State of Kentucky to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting: 

Simeon S. Willis, of Ashland; 

August Winkenhofer, Jr., of Bowl- 
ing Green; 

Charles S. Adams, of Covington; 

S. R. Cheek, Jr., of Danville; 

James W. Cammack, Jo M. Fer- 
guson, Ben Fowler, Porter Sims, 
Morris C. Montgomery and Henry 
Harned, oi Frankfort; 

Victor A. Bradley, Sr., of George- 
town; 


John E. Richardson, of Glasgow; 

J. L. Dorsey, Jr., of Henderson; 

Selden Y. Trimble, IV, of Hop- 
kinsville; 

William B. Gess and Clinton M. 
Harbison, of Lexington; 

Samuel M. Rosenstein, Blakey 
Helm and Wilson W. Wyatt, of 
Louisville; 

Flavius B. Martin, of Mayfield; 

J. D. Craddock, Jr., of Munford- 
ville; 

Lorimer W. Scott, of Newport; 

George S. Wilson, Jr., of Owens- 
boro; 

Thomas J. Marshall, Jr., 
T. W. Threlkeld, of Paducah. 


and 


Kentucky 


=" The undersigned hereby nomi- 
nate R. P. Hobson, of Louisville, for 
the office of State Delegate for and 
from the State of Kentucky to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Ernest N. Fulton, of Bardstown; 

Pierce Lively, of Danville; 

A. J. Deindoerfer and L. A. Faur- 
est, Jr., of Elizabethtown; 

James Warren, of Fulton; 

Joseph E. Stopher, of Georgetown; 

William P. Donan and Alfred C. 
Ross, of Greenville; 

W. B. Amberg, of Hickman; 

William A. Hamm, Robert H. 
Helton, Jr., Murray L. Brown and 
Robert B. Bird, of London; 

William Kiel, Lloyd Cardwell, 
Harris W. Coleman, John P. San- 
didge and R. I. McIntosh, of Louis- 
ville; 

Waylon Rayburn and Wells Over- 
bey, of Murray; 

James G. Wheeler, Dwain H. Low- 
ry, and Henry O. Whitlow, of Padu- 
cah; 

Edward H. Johnstone, of Prince- 
ton; 

K. S. Alcorn, of Stanford. 
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New Mexico 


=" The undersigned hereby nominate 
Floyd W. Beutler, of Taos, for the 
office of State Delegate for and from 
the State of New Mexico to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

George A. Shipley, of Alamogor- 
do; 

John P. Dwyer, Robert W. Botts 
and Merritt W. Oldaker, of Albu- 
querque; 

C. Roy Anderson, Don G. Me. 
Cormick and Caswell F. Neal, of 
Carlsbad; 

Richard F. Rowley, of Clovis; 

A. W. Marshall, of Deming; 

James B. Cooney, of Farmington; 

U. M. Rose and John R. Brand, 
of Hobbs; 

G. T. Hanners and M. J. Under- 
wood, of Lovington; 

Wayne C. Whatley and Jess D. 
Weir, of Las Cruces; 

Albert T. Rogers, Jr., 
Vegas; 

Ross L. Malone, Jr., Clarence E. 
Hinkle, and Lake J. 
Roswell; 

A. K. Montgomery, of Santa Fe; 

Fred J. Federici and Robert S. 
Skinner, of Raton; 

J. R. Wrinkle, of Silver City; 

Arthur T. Noble, Jr., of Taos. 


of Las 


Frazier, ol 


North Carolina 


® The undersigned hereby nomi- 
nate Egbert L. Haywood, of Dur 
ham, for the office of State Delegate 
for and from the State of North Car 
olina to be elected in 1956 for a 
three-year term beginning at the 
adjournment of the 1956 Annual 
Meeting: 
William 5S. 
Hill; 
Marshall T. Spears, W. W. Sledge, 
Albert W. Kennon, Allston J. Stubbs, 
E. C. Brooks, Oscar G. Barker, D. W. 


Stewart, of Chapel 
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Robert D. Holleman, 
Robert I. Lipton, of Durham; 

Beverly C. Moore, C. R. Wharton, 
Robert H. Frazier, Charles T. Hag- 
an, Jr., Charles M. Ivey, Jr., Arthur 
O. Cooke, Huger S. King, J. A. Klee- 
meier, Jr., of Greensboro; 

John H. Anderson, Jr., Willis 
Smith, Jr., James K. Dorsett, Jr., 
Arch T. Allen, Charles F. Blanch- 
ard, C. Woodrow Teague and Banks 
Arendell, of Raleigh. 


Sorrell, and 


Pennsylvania 

® The undersigned hereby nomi- 
nate C. Brewster Rhoads, of Phila- 
delphia, for the office of State Dele- 
gate for and from the State of Penn- 
sylvania to be elected in 1956 for a 
three-year term beginning at the ad- 
journment of the 1956 Annual 
Meeting: 

William W. Litke, of Bellefonte; 

W. C. Sheely, of Gettysburg; 

Frank L. Pinola, of Kingston; 

Paul A. Mueller, of Lancaster; 

Ray G. Light, of Lebanon; 

Howard M. Lutz and Joseph D 
Calhoun, of Media; 

Wm. Clarke Mason, David F. Max 
well, Vincent P. McDevitt, J. Wes 
ley McWilliams, A. Carson Simp- 
Robert Dechert, Joseph W 
Henderson, Henry S. Drinker, Rob- 


son, 


Officers and Governors 
(Continued from page 351) 
Court of Common Pleas. 

\ member of the American Law 
Institute, the American Judicature 
Society, the South Carolina Bar As- 
sociation and the Richland County 
Bar Association, Mr. McKay was 
State Delegate in the House of Dele- 
gates from 1944 to 1948 and has 
served in various Sections and Com- 
mittees of the Association. 

Mr. McKay is married and has a 
daughter and three sons. The two 
elder sons are associated with him 
in his law firm. 


Mr. Geffs 

George §. Geffs was born in Clark 

County, Illinois, and has been en- 

gazed in the general practice of law 

at Janesville, Wisconsin, since 1920. 
Educated at the Marshall (Illi- 


ert T. McCracken, Bernard G. Se- 
gal, William A. Schnader, Arthur 
Littleton, Ernest Scott and George 
Wharton Pepper, of Philadelphia; 

J. Vincent Burke, Jr., and Har- 
baugh Miller, of Pittsburgh; 

Daniel H. Huyett, 3d, of Reading, 
and 

James W. Scanlon, of Scranton. 


Wisconsin 
® The undersigned hereby nomi- 
nate Gerald P. Hayes, of Milwaukee, 
for the office of State Delegate for 
and from the State of Wisconsin to 
be elected in 1956 for a three-year 
term beginning at the adjournment 
of the 1956 Annual Meeting. 
Theron P. Pray, of Ashland; 
Francis J. Wilcox, of Eau Claire; 
George S. Geffs and Stanley M. 
Ryan, of Janesville; 
T. H. Skemp, of La Crosse; 
Wade Boardman, of Madison; 
Vernon E. Waters, Ralph _ J. 
Drought, Richard L. Harrington, 
David Previant, Giles F. Clark, Ed- 
mund W. Powell, Harold F. Licht- 
sinn, Max Raskin, George H. Likert, 
Jr., Charles L. Goldberg and James 
D. Ghiardi, of Milwaukee; 
Henry P. Hughes, of Oshkosh; 
Alfred E. LaFrance and Vilas H. 
Whaley, of Racine; 


nois) High School, he attended 
Eastern Illinois State Normal School, 
the University of North Dakota and 
the University of Wisconsin. 

He served as District Attorney for 
Rock County from 1925 to 1929 and 
has been a member of the Board 
of Governors of the Wisconsin Bar 
Association. He was first Chairman 
of the Wisconsin Bar Association’s 
Committee on Public Relations and 
organized the Section of Real Es- 
tate, Probate and Trust Law of that 
association. 

He has been a member of the 
House of Delegates of the American 
Bar Association since 1949. 


Mr. Coburn 

Richmond C. Coburn was born at 
Oregon, Missouri, in 1902 and was 
educated in the public schools at 
Chillicothe, at the 


Missouri, and 


Nominating Petitions 


Walter F. Kaye, of Rhinelander; 

John S. Sprowls and R. E. Ander- 
son, of Superior; 

Richard N. Hunter, of Waukesha; 

C. J. Schloemer, of West Bend. 


Wisconsin 

® The undersigned hereby nominate 
Arnold C. Otto, of Milwaukee, for 
the office of State Delegate for and 
from the State of Wisconsin to be 
elected in 1956 for a three-year term 
beginning at the adjournment of the 
1956 Annual Meeting: 

Walter H. Brummond, Edgar E. 
Becker, Oscar J. Schmiege, F. Joseph 
Sensenbrenner, and F. E. Froehlich, 
of Appleton; 

Bailey E. Ramsdell, George M. 
Carroll, Francis J. Wilcox, William 
H. Frawley, Edwin Larkin, Connor 
T. Hansen, and Alden Losby, of Eau 
Claire; 

Frank A. Murphy, of Manitowoc; 

Thomas M. Corrigan, Bauer F. 
Bullinger, Charles A. Riedl, Royden 
E. Webster, O. S. Hoebreckx, Fraley 
N. Weidner, and George H. Likert, 
Jr., of Milwaukee; 

John F. Thompson, Charles F. 
Wratten, and Lyman B. Gillett, of 
Racine; 

Herman C. Runge and Jacob F. 
Federer of Sheboygan. 


University of Missouri which award- 
ed him the degrees of A.B. and LL.B. 


He has practiced continuously in 
St. Louis since 1925 except for a 
three-year interlude from September, 
1942, to September, 1945, when he 


served as 
Reserve. 

He is a Past President of the Gen- 
eral Alumni Association of the 
University of Missouri, the Bar As- 
sociation of St. Louis and The 


an officer in the Naval 


Missouri Bar. 

He is presently Chairman of the 
Board of the Chamber of Commerce 
of Metropolitan St. Louis and a 
member of the Executive Council of 
the National Conference of Bar 
Presidents. He is a member of Phi 
Delta Theta, Phi Alpha Delta, the 
Order of the Coif and Phi Beta 
Kappa. 
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The 1956 Midyear Meeting: 


A Summary of Action Taken by the House 


® Following is a summary of the more important actions 
taken by the House of Delegates at. the 1956 Midyear Meet- 
ing in Chicago on February 20-21. 





Legal Services and Procedure 
(pages 372 and 373) 


The House adopted seven resolutions calling for a 
comprehensive re-examination of the Administrative 
Procedure Act and the enactment of a Code of Federal 
Administrative Procedure. Among the reforms sought 
and covered by those resolutions were the following: 

1. Provide more adequate public information about 
the administrative process; 

2. Provide for improvements in administrative rule- 
making process; 

3. Provide for improvements in the administrative 
hearing and decision processes; 

4. Provide more effective judicial review of agency 
proceedings; 

5. Create an Office of Administrative Procedure and 
Legal Services; 

6. Assure the competence, independence and tenure 
of Hearing Examiners; 

7. Establish a career legal service for civilian attor- 
neys in the Government; 

8. Establish an Administrative Court; 

9. Transfer the Tax Court from the Executive to the 
Judiciary; 

10. Provide that any attorney may appear before all 
administrative agencies; 

11. Place responsibility for supervision of Armed 
Forces lawyers and all legal services of the Defense De- 
partment under a civilian General Counsel with the 
rank of Assistant Secretary; 

12. Provide each of the Armed Services with a Judge 
Advocate General's Corps. 


Administrative Law (page 377) 


The House adopted four resolutions which recom- 
mended the following: 

1. Grant subpoena power to Boards of Contract Ap- 
peals; 

2. Provide standards for imposition of money penal- 
ties by administrative agencies; 

3. Establish a congressional Committee on Admin- 
istrative Procedure; 
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4. Provide more procedural due process in hearings 
before the Renegotiation Board. 


Amendment of Rule 71 A (page 377 

Uhe House reaffirmed its stand calling for legislation 
to abrogate Rule 71-A of the Federal Rules of Civil 
Procedure and restore the right to jury trial in land 
condemnation cases. 


Disciplinary Procedures (pages 379 and 
380) 

The House approved a set of model rules for disciplin- 

ary procedures against lawyers. 


Professional Ethics (page 383) 


The House approved a change in Canon 46 which 
makes it possible for a lawyer to make local announce- 
ment of his availability to perform work for other 
lawyers. 


Antitrust Law (pages 383 and 386) 


The House commended the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws and 
gave specific approval to the following recommenda- 
tions of that Committee: 

1. Vest trial judges with discretionary power to award 
treble damages in cases of wilful violation of the anti- 
trust laws; 

2. Oppose any requirement of mandatory notice to 
or approval by the Government of mergers; 

3. Authorize the Federal Trade Commission to re- 
quest courts to issue preliminary injunctions against 
mergers that violate Section 7 of the Clayton Act; 

4. Oppose automatic finality of cease and desist or- 
ders issued by the FTC; 

5. Authorize the Department of Justice to demand 
production of relevant documents in civil antitrust in 
vestigations. 

Social Security (page 385) 

The House approved a resolution calling for compul- 
sory inclusion of lawyers under the Social Security Act 
if a voluntary scheme cannot be obtained. 

Criminal Law (page 388) 

The House approved a resolution calling for legisla- 


tion to allow federal courts of appeals to review crim- 
inal sentences. 
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Proceedings of the House of Delegates: 


Midyear Meeting, February 20-21 


® The 1956 Midyear Meeting of the House of Delegates had a registration of 542, 
making it probably the largest Midyear Meeting in the Association’s history. It 
was an extremely important meeting both from the point of view of work accom- 
plished and importance of the decisions made. The following summary of the 
meeting is a detailed account of the business sessions of the House and contains 
the complete text of all resolutions adopted. 


First Session 


" The 1956 Midyear Meeting of the 
House of Delegates of the American 
Bar Association was called to order 
at 10:00 a.m. on Monday, Febru- 
ary 20, by Chairman John D. Ran 
dall, of Cedar Rapids, lowa. The 
House met at the Edgewater Beach 
Hotel in Chicago. 

The invocation was given by the 
Right Reverend Edwin J. Randall, 
the Suffragan Bishop Retired of the 
Episcopal Diocese of Chicago. 

After the roll call by Assistant Sec- 
retary Joseph D. Calhoun, of Media, 
Pennsylvania, Glenn M. Coulter, of 
Detroit, Michigan, the Chairman of 
the Committee on Credentials and 
Admissions, reported that his Com- 
mittee had approved the roster as 
read at the roll call. 

Mr. Coulter said that the National 
Legal Aid Association had qualified 
for representation in the House and 
that its delegate was sitting for the 
first time. He also announced that 
the Atlanta Bar Association had met 
the qualifications for representation 
in the House, and on his motion the 
House voted to seat that association's 
delegate. The House had voted to 
admit the delegate from the Nation- 
il Legal Aid Association at its last 
meeting in Philadelphia. 

Mr. Coulter then introduced the 
new members of the House, who in- 


cluded: Stanley N. Barnes, Herbert 
A. Bergson, William P. Rogers and 
Percy H. Russell, all of Washington, 
D. C.; John M. Allison, of Tampa, 
Florida; W. Neal Baird, of Atlanta, 
Georgia; Wingate Dykes, of Ameri- 
cus, Georgia; Willis E. Sullivan, of 
Idaho; Stanley B. Balbach, 
Illinois; Frederick W. 
Brune and R. Carleton Sharretts, Jr., 
of Baltimore, Maryland; John Bark- 
er, Jr., of Boston, Massachusetts; R. 
Newton Rooks, of Chicago, Illinois; 
Barton H. Kuhns, of Omaha, Ne- 
braska; Maurice T. Van Hecke, of 
Chapel Hill, North Carolina; Benja- 
min C. Boer, of Cleveland, Ohio; 
Glenn R. Jack, of Oregon City, Ore- 
gon; Thomas D. McBride, of Phila- 
delphia, John Ben 
Shepperd, of Austin, Texas; Orison 
S. Marden, of New York, New York; 
and Judge Arthur F. Lederle, of De- 
troit, Michigan. 


Boise, 
of Urbana, 


Pennsylvania; 


The House then voted to approve 
the record of its Philadelphia meet- 
ing held last August. 


The President Reports 

E. Smythe Gambrell, of Atlanta, 
Georgia, then delivered his reports 
as President of the Association and 
President of the American Bar Foun- 
dation. Mr. Gambrell declared that 
the profession was in an era of good 
feeling and growing pride in the As- 
sociation. The campaign for 50,000 





John D. Randall 
Chairman, House of Delegates 





new members, which was in its final 
stages as the House met, had been 
received with enthusiasm through- 
out the country, he said, although 
the final figures were not available. 
“This campaign has helped us to 
find our soul as a profession”, Mr. 
Gambrell declared. He discussed the 
plans for the 1956 Annual Meeting 
in Dallas and the 1957 Annual Meet- 
ing in New York and London. 

Mr. Gambrell’s report as President 
of the American Bar Foundation 
outlined the plans for establishing 
the Fellows of the American Bar 
Foundation, which he described as 
an honorary organization whose 
numbers will be limited to one 
fourth of one per cent of the lawyers 
of the country. The Fellows will be 
named by the state delegations in 
the House of Delegates and will be 
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composed of men of achievement, 
character and devotion who have 
proved themselves to be devoted to 
the law, Mr. Gambrell said. 

The President also called atten- 
tion to the availability of the 
resources of the American Bar Foun- 
dation’s Research Center and _li- 
brary. 


The Treasurer’s Report 


Treasurer Harold H. Bredell, of 
Indianapolis, Indiana, reported that 
the Association’s income for the first 
seven months of the current fiscal 
year was approximately $75,000 in 
excess of income for the correspond- 
ing period last year, while expenses 
for the first seven months of this year 
were about $7,000 less than last year. 
He declared that the reports to 
date on the membership campaign 
showed that the dues coming in 
from new members would be “far in 
excess” of the expenses of the cam- 
paign. 

The House then recessed so that 
the members could hear the well- 
known actor, Charles Laughton, de- 
liver Lincoln’s Gettysburg Address 
and read a condensed version of 
Washington’s Farewell Address. Mr. 
Laughton’s visit was in commemora- 
tion of the birthdays of the two 
American Presidents whose _ birth- 
days fall near the date of the Mid- 
year Meeting. Mr. Laughton also 
read a selection from the writings of 
Thomas Wolfe. This was Mr. Laugh- 
ton’s second appearance before the 
House during a Midyear Meeting, 
and his performance received warm 
applause from the members and the 
visitors in the gallery. 


Committee on Legal Services 
and Procedure 


The House then reconvened, taking 
up the report of the Special Commit- 
tee on Legal Services and Procedure, 
a Committee created last year to 
study the reports of the Hoover Com- 
mission and its Task Force and the 
report of the President’s Conference 
The 
report of the Committee was deliv- 
ered by Ashley Sellers, of Washing- 
ton, D. C., its Chairman. The Com- 


on Administrative Procedure. 
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mittee had seven resolutions to offer 
for adoption by the House. These 
resolutions dealt with recommenda- 
tions of the Hoover Commission or 
its Task Force on Legal Services and 
Procedure and of the Conference on 
Administrative Procedure. Several of 
the resolutions were highly contro- 
versial, and the House took them up 
one at a time. 

Opening the debate was a member 
of the Hoover Commission, Robert 
G. Storey, of Dallas, Texzs, a former 
President of the Association. Dean 
Storey told of the origins of the Le- 
gal Services and Procedure Task 
Force, first proposed by former Pres- 
ident Herbert Hoover, and of its 
organization and methods of work. 
The Task Force’s report was the re- 
sult of eighteen months’ research in- 
to the Government's legal services, 
he said, and there were some seventy- 
five recommendations, of which fifty- 
two were adopted by the Hoover 
Commission. It is these recommenda- 
tions which were dealt with by 
the seven resolutions offered to the 
House of Delegates. 

Mr. Storey divided the recommen- 
dations into five groups: the first 
dealing with legal personnel—the re- 
cruitment, retention, utilization and 
tenure of Government lawyers, 
the second and third dealing with 
the administrative process itself, the 
fourth with legal representation and 
the fifth with lawyers in the Armed 
Forces. 

Judge Walter M. Bastian, of the 
United States Court of Appeals for 
the District of Columbia Circuit, a 
member of the President’s Confer- 
ence on Administrative Procedure, 
declared that he was particularly in- 
terested in seeing the Association 
endorse the proposal to create an 
Office of Administrative Procedure, 
as recommended in the Special Com- 
mittee’s third resolution. 

Mr. Sellers then offered the resolu- 
tions for action by the House; Reso- 
lution No. 1, he explained, was 
introductory to the rest and presup- 
posed the adoption of the remaining 
six. Accordingly, he began with Res- 
olution No. 2, explaining that he 
would ask the House to adopt Reso- 







lution No. | if it acted favorably on 
the other resolutions. 
Resolution No. 2 was as follows: 


2. Resotvep, That the American 
Bar Association sponsors the enact- 
ment of a comprehensive Code of Fed- 
eral Administrative Procedure which 
will, among other features: 

2.1 PusLic INFORMATION.—Provide 
more adequately and effectively for 
public information on the administra- 
tive process, including— 

(a) Broadening the requirements 
concerning publication of rules, state- 
ments of policy, interpretations and 
instructions, but providing. appropri- 
ate means for authorizing short form 
or alternative methods where desir- 
able. 

(b) Broadening the requirements 
concerning the publishing of orders 
and final opinions, or in the alterna- 
tive making them available for public 
inspection. 

(c) Requiring that no agency rule, 
statement of policy or interpretation 
of statute intended to have general 
application or effect and required by a 
statute or rule to be published shall, in 
any particular case, be a basis for a 
sanction or a ground of decision unless 
previously so published; provided that 
this shall not preclude the formula- 
tion of ad hoc policies or interpreta- 
tions arrived at as a result of particu- 
lar proceedings if clearly within and 
relevant to the issues thereof. 

(d) Developing the Code of Federal 
Regulations in order that it may be 
made still more useful for public in- 
formational purposes. 

2.2 RuLE-MAKING.—Provide for im- 
provements in the administrative rule- 
making process by— 

(a) Enlarging the applicability of 
formal hearing procedures by extend- 
ing such procedures to all rule-making 
which any statute hereafter enacted 
shall require to be made after a hear- 
ing unless such statute indicates an 
intention to prescribe merely a legisla- 
tive type of hearing, and further pro- 
viding for an examination to be made 
of previously-enacted statutes prescrib- 
ing rule-making hearings to determine 
whether or not formal procedures 
should appropriately be required in 
rule-making thereunder. 

(b) Broadening the coverage of 
provisions for notice and opportunity 
for public participation in rule-mak- 
ing where formal procedures are not 
required by eliminating in appropri- 
ate instances exceptions now included 
in Section 4 of the Administrative 
Procedure Act so far as it may be 
done without occasioning delay or ex- 
pense disproportionate to the public 
interest. 
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(c) Making applicable to formal 
rule-making proceedings the principle 
of separation of functions now estab 
lished by the courts and by Section 
5 (c) of the Administrative Procedure 
Act. 

2.3 HEARINGS AND DETERMINATIONS. 
—Provide for improvements in the ad- 
ministrative hearing and decision proc- 
esses by— 

(a) Making applicable to agency 
members, in formal adjudication and 
formal rule-making, the principle of 
separation of functions now estab- 
lished by the courts and by Section 
5(c) of the Administrative Procedure 
Act. 

(b) Providing that in formal adju- 
dication the rules of evidence and re- 
quirements of proof shall conform, to 
the extent practicable, with those in 
civil non-jury cases in the Federal 
courts. 

(c) Providing that in formal adju- 
dication and formal rule-making, 
where the agency has not presided at 
the hearing, the hearing officer who 
has presided shall make and file an 
initial decision. 

(d) Providing that in formal adju- 
dication the hearing officer’s findings 
of evidentiary fact, as distinguished 
from ultimate conclusions of fact, shall 
not be set aside by the agency on re- 
view of the hearing officer's initial de 
cision unless such findings of eviden- 
tiary fact are contrary to the weight of 
the evidence. 

2.4 JupiciaL Review.—Provide for 
more effective judicial review of agen- 
cy proceedings by— 

(a) Providing that the scope of ju- 
dicial review of agency determinations 
of fact in formal proceedings be equiv- 
alent to the scope of review by the 
United States Courts of Appeals of 
determinations of fact by United 
States District Courts in civil nonjury 
cases, 

(b) Providing that statutory inter- 
pretation in the course of agency adju- 
dication be subject to full judicial 
review. 

(c) Extending the scope of judicial 
review of the exercise of agency discre- 
tion by authorizing judicial review 
where agency action constitutes an 
abuse or clearly unwarranted exercise 
of discretion. 

(d) Authorizing reviewing courts, 
subject to appropriate safeguards and 
upon a showing of irreparable damage, 
to enjoin at any stage of an agency 
proceeding agency action clearly in ex- 
cess of constitutional or statutory au- 
thority. 


(e) Providing for a prompt judicial 
remedy for every legal wrong resulting 
from agency action or inaction except 


where the Congress has expressly pre- 

cluded judicial review. 

Because of the complexity of Res 
olution No. 2, the House discussed it 
section by section, Section 2.1 being 
adopted without debate. 

James L. Shepherd, Jr., of Hous- 
ton, Texas, speaking on Resolution 
2.2, said that there was a substantial 
segment of the milk industry that 
was opposed to applying to milk 
marketing orders the principle of 
separation of functions called for in 
2.2(c). He called attention to the 
qualifications set forth in the Special 
Committee's report, “If, in instances 
where a particular statute requires 
that rules be predicated on the rec- 
ord of a hearing such application 
should be unwise . . . such instances 
should be taken care of by seeking 
amendment of the particular statute 
to eliminate the ‘on the record’ re- 
quirement or to incorporate an ap- 
propriate specific exemption”. 

Mr. Shepherd said that, from this 
language, he assumed that if the 
House adopted the resolution and 
the matter went to Congress, no 
Committee of the Association would 
feel that it had a mandate to oppose 
any particular proposals of exemp- 
tion from the provisions. 

Mr. Sellers replied that the Special 
Committee had no intention of op- 
posing an amendment to the Milk 
Statute to exempt that industry from 
the terms of the proposal, and that 
adoption of the resolution would not 
give any committee in the Associa- 
tion a mandate to oppose any such 
exemptions. 

In reply to a question about Reso- 
lution 2.2(a), put by Phil Stone, of 
Oxford, Mississippi, Mr. Sellers said 
that it would be up to Congress to 
determine whether or not a statute 
“intends to describe merely a legis- 
lative type of hearing”. 

The House then voted to adopt 
Resolution 2.2. 

Jonathan C. Gibson, of Chicago, 
Illinois, argued against the adoption 
of Resolution 2.3. He read part of a 
telegram from the President of the 
Association of Interstate Commerce 
Commission Practitioners, an associ- 
ation composed of some 1500 lawyers 
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(exclusive of lay practitioners) , many 
of whom are intimately familiar with 
Interstate Commerce Commission 
practice and procedure. The tele- 
gram declared that the proposals in 
the resolution threatened the inde- 
pendence of the ICC, would curtail 
that commission's jurisdiction and 
impose upon it “formalistic, court- 
like procedures unsuited to Com- 
mission’s preponderantly quasi- 
legislative activity, procedures which 
would result in needless delay and 
expense in proceed- 
ings”. The wire declared that there 
was no necessity or demand from the 
administrative law Bar or from per- 


Commission 


sons regulated for revision of the 
Administrative Procedure Act. 

Mr. Gibson declared that the pro- 
test from the Association of ICC 
Practitioners should not be lightly 
disregarded, in view of the Commis- 
sion’s experience and the excellence 
of its present practice and procedure. 

Mr. Sellers said that he was not 
surprised that the ICC Association 
was opposed to the proposals since 
that association opposed the Logan- 
Walter Bill in 1940 and the Admin- 
istrative Procedure Act in 1946. The 
telegram from which Mr. Gibson 
read, said Mr. Sellers, ran the gamut 
of the whole subject matter of ad- 
ministrative procedure and only a 
small part of it was concerned with 
the subject matter of the pending 
resolution. “If you took that tele- 
gram at its face value, and voted in 
favor of it, we would have had to 
oppose some of the resolutions we 
have already passed, and, in addi- 
tion, in this discussion here and now, 
deny all of the proposals which have 
been made”, he observed. 

The House then voted to adopt 
Resolution No. 2.3 and recessed un- 
til 2 p.m. 

Second Session 
=" The House reconvened at 2:15 
p.M. on the afternoon of February 20 
with Chairman Randall presiding. 


Legal Services and Procedure 
(Continued ) 

The House continued its consider- 
ation of the report of the Special 
Committee on Legal Services and 
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Procedure presented by Mr. Sellers. 
Mr. Sellers moved that Resolution 
2.4 be adopted. 

Jonathan C. Gibson, of Chicago, 
speaking against that resolution de- 
clared that it was a mistake to think 
that the Attorney 
favor of the proposal. He quoted 


General was in 
Mr. Brownell as stating that the pro- 
posals “would increase agency staff 
and operating create vast 
amounts of litigation with agencies, 


costs, 


delay agency functioning intermin- 
ably and encumber to a very great 
extent the entire administrative 
process”. He said that the report of 
the Special Committee differed sub- 
stantially from the reports of the 
Hoover Commission, the Task Force 
and the Conference on Administra- 
tive Procedure. ““Those who practice 
before the [Interstate Commerce] 
Commission”, he said, “whether they 
represent carriers, carriers by rail- 
road or by truck or by bus or ship- 
pers, are all in practically unani- 
mous agreement that the present 
provisions have proven workable in 
practice. Why then change?” 

Mr. Sellers replied that the Com- 
mittee was not invoking the approv- 
al of the Attorney General on the 
proposals, but was offering them on 
their own merits. As an example 
of why changes were needed, he 
pointed out that the difference be- 
tween the present “substantial evi- 
dence” rule used by the courts in 
reviewing administrative actions and 
the “clearly erroneous rule’, used by 
appellate courts in reviewing deci- 
sions of lower courts, is infinitesimal; 
Mr. Sellers quoted Chief Justice Van- 
derbilt, of New Jersey, as saying that 
the difference is so small that “only 
the scholastic mind of the hyper- 
critical law-review writer presumes 
to see any real difference between 
them”. The Committee saw no basis 
for having such a difference, he said. 

The House then voted to adopt 
Resolution 2.4. 

Mr. Sellers then offered Resolu- 
tion 3 of the Special Committee, 
which was adoptec without debate. 
It reads as follows: 
That 


3. RESOLVED, the American 
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Bar Association recommends the estab- 
lishment within the executive branch 
of the Government, but independent 
of any department or agency thereof, 


of an Office of Administrative Pro- 
cedure and Legal Services having 
major functions and divisions as 
follows: 


(a) A Division of Administrative 
Procedure to coordinate at inter- 
agency level procedural rules and pub- 
lic information practices, to examine 
the state of agency hearing dockets, 
and to provide assistance and obtain 
information as to agency needs on 
these and related matters of adminis- 
trative procedure. 

(b) A Division of Hearing Commis- 
sioners to appoint, assign, and admin- 
ister revised laws governing Hearing 
Commissioners (now trial examiners) . 

(c) A Division of Legal Services to 
administer the laws governing a newly- 
established civilian legal career service 
and a simplified classification system 
for civilian attorney positions. 

3.1 PRESIDENT’s CONFERENCE.— 

REsoLveD FurTHER, That the Ameri 
can Bar Association commends the 
work of the President’s Conference on 
Administrative Procedure in its studies 
and reports on various aspects of ad 
ministrative procedure and recom- 
mends that such Office of Administra- 
tive Procedure and Legal Services be 
utilized to coordinate implementation 
of the proposals of that Conference. 

3.2 HEARING COMMISSIONERS.— 

RESOLVED FurTHER, That the Ameri- 
can Bar Association believes that all 
agency hearing officers, other than 
agency members, should be designated 
“Hearing Commissioners” and that, to 
assure their competence and independ- 
ence of judgment, statutory provision, 
as explicit as practicable, should be 
made for their tenure, status, compen- 
sation, assignment, and grounds for 
removal, and for “grandfather” rights 
for incumbent trial examiners. 

3.3 LeGAL CAREER SERVICE.— 

Reso_vep Furtmer, That in the 
opinion of the American Bar Associa- 
tion a legal career service for all civil- 
ian attorneys, with certain specified 
exceptions, should be established in 
the executive branch of the Govern- 
ment; that performance of professional 
duties by attorneys in agencies should 
be in full recognition of their respon- 
sibilities as members of the legal pro- 
fession; and that, absent a strong show- 
ing to the contrary with respect to 
particular positions, the legal staffs of 
each agency should be integrated un- 
der the professional supervision of a 
chief legal officer of such agency. 


Mr. Sellers then moved the adop- 
tion of Resolution 4(a), (b) and 
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(c) which reads as follows: 

4. Resotvep, That the American 
Bar recommends to the 
Congress the establishment, by amend 

litle 28 of the United States 
Code, of one or more courts of special 
jurisdiction within and as part of the 
judicial branch of the Government 
such courts to have original jurisdic 
tion in specified cases to ensure the 
tradition of independence in areas 
presently subject to administrative ac 
tion equivalent to judicial action in 
courts of general jurisdiction, and 
their final orders and judgments to be 
subject to review by the Courts of 
Appeals; and that there be transferred 
to divisions of a single such court or 
to several such courts: 

(a) Limited jurisdiction in the 
trade practice field with respect to cer- 
tain powers now vested in the Federal 
Trade Commission and in certain 
other agencies. 

(b) The jurisdiction now vested in 
the National Labor Relations Board 
over the adjudication of representa- 
tion and unfair labor practice cases. 

(c) Such other adjudicatory func- 
tions as the Congress may from time 
to time determine. 


Association 


ment of 


Herbert Thatcher, of Washington, 
D. C., the delegate of the Section of 
Relations Law, moved that 
action on Paragraph 4(b) of this 
proposal be remanded to the Com- 
mittee for further study and report. 


Labor 


He explained that the Council of 
the Labor Law Section was divided 
over the merits of the proposal to 
create a court with jurisdiction over 
representation and unfair labor prac- 
tice cases. A majority of the Council, 
he said, felt that sufficient considera- 
tion had not been given to some of 
the problems involved. He suggested 
that the separation of NLRB func- 
tions under the Taft-Hartley Act 
made such a drastic proposal unnec- 
essary. The Council was also uncer- 
tain about the wisdom of treating 
representation cases and unfair la- 
bor practices in the same manner. 
The two types of cases are quite 
different, he said, and the proposal 
to centralize labor litigation in a 
single court, presumably located in 
Washington, raised the practical 
question how such a court could 
handle applications for injunctions. 
There was also the question of the 
labor court’s power to lay down sub- 
stantive rules on labor law matters. 
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Mr. Sellers replied that the Special 
Committee had considered the prob- 
ems suggested by Mr. Thatcher and 
lelt that there was just as much rea- 


son to go forward with this as with 
any other feature of the report. 

The House adopted the proposal, 
voting down Mr. Thatcher's motion 
to remand. 

Mr. Sellers then offered Resolu- 
tion 4.1, which reads as follows: 


4.1 TAX COURT.—REsotvep Fur- 
THER, That the American Bar Associ 
ation recommends to the Congress 
that the Tax Court of the United 
States be removed from the executive 
to the judicial branch of the Govern 
ment as a court.oef original jurisdic- 
tion, and that this result be achieved 
by amendment of Title 28 of the 
United States Code. 

David W. Richmond, of Washing- 
ton, D. C., Chairman of the Section 
of Taxation, said that a committee 
of that Section had studied the re- 
port and was in favor of the propos- 
al, but wanted to make sure that the 
Tax Court would be transferred to 
the judiciary as an independent tri- 
bunal, independent of any adminis- 
trative court that might be created. 

Mr. Sellers replied that the Special 
Committee’s intention was that the 
lax Court would remain wholly in- 
dependent. 

The House then voted to adopt 
the proposal. 

Mr. Sellers then moved the adop- 
tion of Resolution No. 5, which 
reads as follows: 


5. Resotvepo, That the American 
Bar Association recommends the en- 
actment of more comprehensive and 
explicit legislation covering rights of 
persons or organizations to appear and 
be represented by others before Feder- 
al agencies, giving due regard to ap- 
propriate distinction between legal 
representation and non-legal repre- 
sentation, such legislation to include 
the following features— 

(a) That an attorney-at-law should 
be entitled to appear for and represent 
ether persons, parties, or organiza- 
tions including the United States or 
any agency thereof, before any agency 
upon filing a statement with the agen- 
cy that he is a member of the bar in 
good standing according to the law of 
any state, territory, commonwealth, or 
possession of the United States or of 
the District of Columbia, and that he 
is not disbarred or under suspension 


by any court; except that an agency 
may further require the filing of a 
power of attorney as a condition to 
the settlement of any controversy in- 
volving the payment of money. 

(b) That a person who is not an 
attorney-at-law should be permitted to 
appear for and represent other per 
sons, parties, or organizations, includ 
ing the United States or any agency 
thereof, before any agency only wher 
the agency finds that such represen 
tation is appropriate and desirabl 
in the public interest, as well as in the 
interest of the parties to the agency 
proceedings, and is not 
precluded by law, and the agency 
provides therefor by general rule; 
provided that authorization to rep 
resent others before an agency shall 
not authorize a person who is not an 
attorney-at-law to practice law 

(c) That, except where otherwise 
provided by statute, the representation 
of parties in formal hearings required 
to be determined on the record, which 
is subject to judicial review, should be 
by an attorney-at-law, provided that 
any party who is an individual may 
represent himself. 

(d) That every person, party, or 
organization required or entitled to 
participate in any matter before an 
administrative agency should have a 
statutory right to appear by or with an 
attorney-at-law, or, at his or its elec- 
tion, by or with another person quali- 
fied pursuant to 5(b) and 5 (c) above. 

(e) That minimum standards of 
conduct should be established by stat- 
ute governing all persons permitted 
by any agency to represent private or 
public persons, parties, or organiza- 
tions, including the United States and 
any agency thereof. 

(f) That an attorney-at-law who has 
the privilege of representation before 
any Federal agency should be subject 
to disciplinary control by a Federal 
Grievance Committee through pro- 
ceedings in the United States District 
Court of the ‘judicial district in which 
he principally engages in the practice 
of law. 

(g) That a person who is not an 
attorney-at-law, but who is, neverthe- 
less, permitted to engage in represen- 
tation before an agency, should be 
subject to reasonable disciplinary con- 
trol by the agency. 

Franklin Riter, of Salt Lake City, 
Utah, raised the question whether 
this resolution would have any effect 


otherwise 


upon the Special Committee on Pro- 
fessional Relations in its negotia- 
tions with the accounting profession. 

Julius J. Wuerthner, of Great 
Falls, Montana, and Thomas N. Tar- 
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leau, of New York City, of that Com 
mittee, said that the proposal would 
not affect the plans of the Profession- 
al Relations Committee, and the 
House then voted to adopt the reso- 
lution. 

The sixth resolution offered by 
Mr. Sellers was as follows: 


6. Reso_vep, That, in order to ac 
complish desired improvements in the 
organization and legal services within 
the Department of Defense, the Ameri 
can Bar Association recommends: 

(a) That, within the Department 
of Defense and its constituent military 
departments, professional responsibil. 
ity over the entire legal staff, and for 
all legal services, should be vested in 
a General Counsel retaining the pres- 
ent rank of Assistant Secretary of De 
fense. 

(b) That a career service for civil- 
ian legal personnel should be devel- 
oped and supervised by a Civilian 
Legal Personnel Committee within 
the Department of Defense. 

(c) That professional responsibility 
over the entire legal staff, and for all 
legal services, in the three military 
departments, subject to the profession 
al supervision of the Department of 
Defense General Counsel, should be 
vested in the General Counsel of the 
Army, the Navy, and the Air Force, 
each to have the rank of Assistant 
Secretary. 

(d) That the Army, the Navy, and 
the Air Force should each have a 
Judge Advocate General’s Corps or 
Department under the direction of a 
Judge Advocate General with the 
rank of Lieutenant General or Vice 
Admiral. 


This resolution was debated at 
some length. Rear Admiral Ira H. 
Nunn, the Judge Advocate General 
of the Navy, was given unanimous 
consent to address the House in op- 
position to the proposal. 

Admiral Nunn, declaring that he 
spoke with the candor of the “fine 
old Confederate veteran who, a few 
years ago, wrote a book which he 
called ‘An Unbiased History of the 
Civil War from the Southern Point 
of View’,” told the House that he 
hoped it would stay action on Reso- 
lution No. 6, which would, he said 
be “unnecessarily humiliating to a 
great many fine military and naval 
officers”. His objections were con- 
fined to Paragraphs (c) and (d) of 
the resolution. These proposals, he 
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said, would relegate the uniformed 
lawyers in the Services to positions of 
inferiority “for the sole reason that 
they wear the uniform of their coun- 
try”. At present the Judge Advocates 
General report directly to their Sec- 
retaries, while the proposal would 
have them reporting to an Assistant 
Secretary and a General Counsel, he 
said; he also thought that the pro- 
posal would tend to confine uni- 
formed officers to military justice, 
thus offering so narrow a field as to 
dull their interest. The Department 
of Defense is having too much trou- 
ble in attracting a sufficient number 
of civilian lawyers at the present civil 
service pay to warrant substituting 
civilian lawyers for uniformed law- 
yers, Admiral Nunn declared. 

As for the proposal that a Judge 
Advocate General’s Corps be estab- 
lished for each branch of the service, 
Admiral Nunn said that this recom- 
mendation would affect only the 
Navy, since the Army and Air Force 
already have such corps or similar or- 
ganizations. The Navy Department 
is Opposed to creating a Judge Ad- 
vocate General’s Corps in the Navy. 
He said the Navy's lawyers are now 
set apart as specialists and any im- 
provement or change in the recruit- 
ment, training, promotion, or em- 
ployment of Naval legal specialists 
can be accomplished under the exist- 
ing organization. He declared that 
he had canvassed the legal specialists 
of the entire Navy and had found 
that 90 per cent of them prefer to 
remain in the line. 

Frank B. Gary, of Columbia, 
South Carolina, moved that the Res- 
olution be referred for joint study to 
the Special Committee and to the 
Committee on Lawyers in the Armed 
Services. 

The House then gave unanimous 
consent to hear Ralph G. Boyd, of 
Boston, Massachusetts, the Chairman 
of the Subcommittee of the Special 
Committee which dealt with this 
phase of the report. Mr. Boyd said 
that the whole question had been 
given “very careful consideration” 
by the Hoover Commission, the Task 
Force, the Special Committee and 
the Board of Governors. The Com- 
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mittee on Lawyers in the Armed 
Services, to which Mr. Gary’s motion 
would have referred the resolution, 
is headed by General Caffey, the 
Judge Advocate General of the 
Army, and the effect of the resolu- 
tion would be merely to delay action, 
Mr. Boyd warned. 

Charles S. Haight, of New York 
City, urged that it was a mistake to 
take action without taking more 
time for study as proposed by Mr. 
Gary. 

Cody Fowler, of Tampa, Florida, 
declared that the motion to send the 
resolution to committee for study 
was excellent tactics, intended to ul- 
timately kill the proposal. The Task 
Force had spent months on the sub- 
ject, he declared, and it had learned 
that between a third to 40 per cent 
of the lawyers who work for the 
Services are civilians. “Do you know 
that the commanding officer in a cer- 
tain locality, if he wants another 
lawyer, simply hires him? And he is 
beholden to that particular com- 
mander for his salary, for his promo- 
tion, for his job and everything 
else?” he asked. Mr. Fowler dis- 
agreed with Admiral Nunn as to the 
feeling of the legal specialists in the 
Navy. “When the Admiral writes a 
letter and says he is against a sepa- 
rate corps... there are not many 
of the lesser officers who have the 
courage to come up and say, ‘I don’t 
agree with you’”’, Mr. Fowler said; 
the morale of Navy lawyers was very 
low and it has special corps for engi- 
neers, accountants, doctors and den- 
tists. “I can’t see why the lawyers 
would sink the Navy if you had a 
corps for the lawyers alone, letting 
them run their own problems and 
not letting them be subject to com- 
mand control.” 

Walton J. McLeod, Jr., of Walter- 
boro, South Carolina, moved as a 
substitute for Mr. Gary’s motion, 
that only Part (c) and (d) of the 
resolution be referred back. “It has 
never been the policy of this House 
to go irrationally into anything”, he 
said. “This is a matter of serious 
consequences to the Armed Forces, 
to the defense of this country.” 

James R. Morford, of Wilmington, 


Delaware, declared that the motions 
to defer were merely subterfuges to 
delay action and defeat the princi 

ple. He recalled that the House hac 
twice gone on record against the 

practice of “command control” of 
courts martial. That issue is in 

volved here, Mr. Morford declared, 
as well as the question of the use of 
lawyers in procurement by the Serv 

ices. The way to eliminate competi 

tion and lack of co-operation among 
the Services, he said, was “to put a 
civilian blanket on the top between 
the brass and the Secretary of De- 
fense”’. 

Edward H. Jones, of Des Moines, 
lowa, was given unanimous consent 
to speak to the House on the subject. 
Announcing himself as “a reserve 
lieutenant commander, temporary 
appointment only” in the Navy, Mr. 
Jones declared that the crux of the 
matter was simply ‘“‘one of command 
control versus legal procedure in the 
law in a professional sense as we law- 
yers look at it. Without a Judge 
Advocate General’s corps . . . the 
Navy ... has an unlimited power 
over the Navy lawyer and his caree1 
and his whole future can be held 
constantly in the balance”. Mr 
Jones said that he had run into the 
situation where his commanding of- 
ficer called him in and said, “Jones, 
I want a legal opinion on this sub- 
ject, and this, by God, is what it is 
supposed to say”. 

Mr. Jones agreed with Admiral 
Nunn that the Navy legal specialists 
have today many of the things the 
Committee is recommending. He 
quoted from the Committee's report: 
“We understand that the Depart- 
ment proposes by administrative ac- 
tion to make effective some of the 
changes advocated by the Hoover 
Commission . . . this Committee be- 
that the recommendations 
should be made permanent by legis- 


lieves 


lation rather than to leave such im- 
portant and far-reaching matters to 
the vagaries of transitory adminis- 
trative policy”. 

Stanley B. Balbach, of Urbana, 
Illinois, read part of a letter from an 
Air Force lieutenant complaining 
that the morale of military lawyers is 
















an 
tic 
on 
tel 


ap 


th 


to 


tic 
du 
pe 


uy 


lu 







10tiONs 
iges to 
prin 

ise had 
ist the 
ol” of 
is in 
clared, 
use ol 
ie Sery 
ym peti 
among 
) pul a 
etween 
of De- 


Moines, 
consent 
subject. 
reserve 
iporary 
vy, Mr. 
of the 
mmand 
> in the 
we law- 
Judge 
the 
power 
$ careel 
xe held 
eae 
nto the 
ling of- 
“Jones, 
his sub- 
iat it is 


Admiral 
ecialists 
ngs the 
ng. He 
report: 
Depart- 
itive ac- 
- of the 
Hoove1 
ittee be- 
idations 
by legis- 
uch im- 
itters to 
idminis- 


Urbana, 
from an 
plaining 


wyers is 














on the decline. “Many lawyers are 
serving as only enlisted personnel in 
the Armed Forces,” the letter stated, 
“direct commissions for lawyers are 
Other lawyers 
who have been duly designated as 
Judge Advocate R.O.T.C. graduates 
and certified in accordance with Ar- 


practically frozen. 


ticle 6, U.C.M.]., are serving as sec- 
ond lieutenants instead of first lieu- 
tenants, the grade authorized for 
appointment as a judge advocate”. 

The House then voted to adopt 
the resolution, defeating the motion 
to defer action. 

Mr. Sellers then moved the adop- 
tion of Resolution No. 1, the intro- 
ductory resolution which he had 
postponed until the House had acted 
upon the other proposals. This reso- 
lution reads as follows: 


Whereas, The American Bar Asso- 
ciation, taking cognizance of the 
March 1955 report to the Congress by 
the Commission on Organization of 
the Executive Branch of the Govern- 
ment, commonly known as the Hoover 
Commission, on the subject of Legal 
Services and Procedure, of the report 
of its Task Force on that subject, and 
of the report of the President’s Confer- 
ence on Administrative Procedure, be- 
lieves that approval and implementa- 
tion of the following stated resolutions 
will bring about needed improvements 
in the Federal administrative process. 

1. Resotvep, That the American 
Bar Association is of the opinion that a 
comprehensive re-examination should 
be undertaken at this time of the Ad- 
ministrative Procedure Act of 1946 
and related matters, including detailed 
consideration of and provision for 
more adequate public information on 
the procedures and operation of Fed- 
eral agencies, improvements in the 
processes of agency rule-making, better 
assurance of fair and expeditious hear- 
ing and determination of agency cases, 
and improvements in judicial review 
of agency action; and to these and 
other ends advocates replacing the Ad- 
ministrative Procedure Act with a 
Code of Federal Administrative Pro- 
cedure and undertaking the other re- 
forms set forth in the following resolu- 
tions. 


This resolution was adopted with- 


out debate. 


The Special Committee’s last reso- 
lution, No. 7, was adopted with a 
slight change recommended by the 
Board of Governors. The Committee 
had proposed that the Resolution 


contain a clause discharging the 
Committee. Mr. Sellers said that he 
“reluctantly agreed”’ to the Board’s 
suggestion that the Committee be 
continued. The seventh resolution is 
as follows: 


Resotvep, That the Board of Gov- 
ernors be authorized to delegate to an 
existing Committee or committees, sec- 
tion or sections, of the Association, or 
to a new committee or committees to 
be established for the purpose, imple- 
mentation of the foregoing resolutions, 
with authority to appear in behalf of 
the Association before committees of 
the Congress in support thereof, and 
with further authority to participate 
in the drafting of a Code of Federal 
Administrative Procedure and other 
appropriate legislation, taking into ac- 
count in such activity the other views 
and conclusions stated in the report of 
the Special Committee on Legal Serv- 
ices and Procedure. 


Administrative Law Section 


The House then turned to the re- 
port of the Section of Administra- 
tive Law, delivered by the Section 
Chairman, Rufus G. Poole, of Wash- 
ington, D. C. Mr. Poole offered four 
resolutions to the House, which 
were adopted without debate. The 
resolutions were as follows: 


1. 

Be It REsovep, That it is the opin- 
ion of the American Bar Association 
that administrative agencies having 
the power to decide disputes arising 
under Government contracts, pursu- 
ant to the provisions of a Disputes- 
Appeals Clause contained in such con- 
tracts, should have the power to sub- 
poena witnesses and to administer 
oaths or take affirmations in lieu 
thereof in connection with hearings 
on or consideration of such disputes; 
and 

FurRTHER Resotvep, That the Sec- 
tion of Administrative Law be author- 
ized and directed to advance appro- 
priate legislation to that end. 

Il. 

BE It REsotvep, That it is the view 
of the American Bar Association that 
legislation authorizing Federal agen- 
cies to impose money penalties for al- 
leged violation of law or regulations 
should not be authorized as a regula- 
tory device except upon a most con- 
vincing justification and subject to 
fair procedural safeguards, including 
(1) .a clear statutory specification of 
the offense subject to the money pen- 
alty sanction, (2) provision for ade- 
quate and fair procedures, including 
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notice to the accused and opportunity 
to answer prior to imposition of the 
penalty, and (3) other safeguards to 
avoid an agency prejudgment of guilt 
and the imposition of double penal- 
ties for the same offense and to afford 
opportunity for a fair hearing; and 

FURTHER ReEsoLvep, That the Sec- 
tion of Administrative Law is author- 
ized and directed to represent the As- 
sociation in furtherance of the above- 
stated views. 

Ill. 

Reso_vep, That the American Bar 
Association believes that there should 
be established within the Congress of 
the United States a permanent com- 
mittee on administrative procedure, 
duly authorized and directed, among 
other responsibilities, 

(a) To screen and study complaints 
concerning the procedures of the ad- 
ministrative agencies in order to help 
insure fair play and due process. 

(b) To exercise continuous watch- 
fulness over the Administrative Pro- 
cedure Act and laws of like character, 
and to examine, appraise, and report 
on proposed legislation which would, 
directly or indirectly, affect such Act 
and laws or the principles they em- 
body, including any proposed depar- 
tures or exemptions therefrom. 

(c) To determine whether the ad- 
ministrative agencies are complying 
with the requirements of the Admin- 
istrative Procedure Act and laws of 
like character, and with the princi- 
ples they embody, to the end that pub- 
lic and private rights may receive 
proper protection in accordance with 
constitutional requirements and Con- 
gressional policies. 

FuRTHER Resovven, That the Section 
of Administrative Law is authorized 
and directed to represent the Associa- 
tion in furtherance of the above-stated 
views. 

IV. 

Resotvep, That the American Bar 
Association recommends to the Con- 
gress the enactment of legislation (a) 
recognizing the adversary character of 
proceedings before the Renegotiation 
Board and (b) providing a greater de- 
gree of procedural due process for con- 
tractors who are parties thereto. 

Reso_vep FurTHER, That the Sec- 
tion of Administrative Law is author- 
ized to represent the Association (a) 
to advance and support such legisla- 
tion and (b) to advance and support 
appropriate changes in the Board’s 
procedural rules and practices to meet 
more adequately the requirements of 
procedural due process. 


Committee on Rule 71-A 
John C. Satterfield, of Jackson, Mis- 
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sissippi, then reported as Chairman 
of the Committee on Amendment of 
Rule 71-A. This was the fifth time 
that the issue of amending Rule 71-A 
of the Federal Rules of Civil Proce- 
dure had been debated by the House. 
The resolution offered by the Com- 
mittee endorsed a bill to restore the 
right of jury trial in land condemna- 
tion cases involving the Federal Gov- 
ernment. Under Rule 71-A, promul-- 
gated by the Supreme Court, a feder- 
al district court hearing a land con- 
demnation case may under certain 
circumstances refer the question of 
valuation of the land to a commis- 
sion rather than to a jury. A bill to 
provide for a jury trial in every case 
is now pending in Congress, and at 
the Annual Meeting in Philadel- 
phia, the Committee sought author- 
ity to support that legislation before 
the Congress. Action was deferred at 
that time. 

Mr. Satterfield reviewed the his- 
tory of the question and then moved 
adoption of the following resolu- 
tion: 

The committee recommends that 
this committee be authorized to ap- 
pear before the proper committees of 
the 84th Congress in behalf of the 
American Bar Association and to urge 
orally and in writing the passage of 
H. R. 4777 or similar legislation, re- 
storing the right of trial by jury to 
both the plaintiff and the defendant 
in condemnation proceedings in the 
district courts of the United States. 
This resolution was thoroughly 

debated, opponents arguing that the 
Association, having sought to estab- 
lish the right of the courts to make 
rules should not sponsor legislation 
to change court-made rules, while 
proponents argued that the right to 
a jury trial was vital and that the 
House of Delegates, which had been 
instrumental in getting the remedial 
legislation introduced in the Con- 
gress, should not now reverse it- 
self and leave its committee in the 
embarrassing position of being un- 
able to speak on legislation which it 
had asked to have introduced. 

Robert T. Barton, Jr., of Rich- 
mond, Virginia, led off the fight 
against the proposed resolution. He 
moved, as a substitute for the Com- 
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mittee’s resolution, that the Commit- 
tee be discharged and a new one ap- 
pointed with instructions to oppose 
H. R. 4777. 

Mr. Morford, of Delaware, raised 
the point of order that the converse 
of the resolution was not in order as 
a substitute; the point was sustained 
by the Chair. 

Mr. Barton withdrew his motion 
and urged defeat of the Committee’s 
resolution. “These gentlemen are so 
anxious for this rule to be changed” 
he declared, “perhaps they should 
apply to the Supreme Court of the 
United States and ask that body to 
change the rules. The mere fact that 
for several years we have mistakenly 
asked the Congress to change this 
rule is not adequate reason, I think, 
that we should ... go back on every- 
thing we have fostered and been 
able to accomplish in past years.” 

Mr. Barton declared that experi- 
ence with the rule has shown that it 
works adequately. The appointment 
of commissioners who can travel to 
the land to be condemned, which 
may be hundreds of miles from the 
court, is much cheaper for the land- 
owner than a jury trial, he declared. 
Furthermore, the commission can as- 
sess a uniform value for the parts of 
each piece of land, whereas jury tri- 
als may result in similar plots of 
land being assessed at much different 
values. 

The House then gave unanimous 
consent to hear John J. Parker, of 
Charlotte, North Carolina, Chief 
Judge of the United States Court of 
Appeals for the Fourth Circuit. 
Judge Parker urged the defeat of the 
Committee’s bill. Rule 71-A_ was 
adopted after careful consideration, 
he declared. The states have many 
different procedures in land condem- 
nation cases, some having evaluation 
only by juries, some only by commis- 
sions. Judge Parker was the chair- 
man of a committee appointed 
by the Judicial Conference of the 
United States to study Rule 71-A, 
and the conclusions of that commit- 

tee were that the rule was wise and 
the proposed legislation unwise, he 
said. 

In reply to a question put by Bla- 


key Helm, of Louisville, Kentucky 
Judge Parker declared that he was 
sure that the Supreme Court's rule, 

committee would have the greates: 

respect for a preposal from the 

House of Delegates that the rule be 

changed if that House determined 

such a change to be desirable. 

Thomas M. Burgess, of Colorado 
Springs, Colorado, spoke in favor of 
the Committee’s resolution. The 
present rule vests absolute discretion 
in the courts as to whether there 
shall be a jury trial, he said, and in 
the Tenth Circuit, in the only three 
cases dealing with the problem, the 
Court of Appeals had held against a 
jury trial in one case because the 
property was of small value and lo- 
cated near the courthouse, in favor 
of a jury trial in the second case 
because the land was far distant 
from the courthouse, while in a 
third case, the court had held that 
there should be a jury trial, al- 
though the land was near the court- 
house, because it was of great value. 

Godfrey L. Munter, of Washing- 
ton, D.C., also in favor of the reso- 
lution, declared that Congress had 
expressly reserved the right to over: 
ride the Supreme Court when it 
delegated to the Court the right to 
make the federal rules. Forty-four 
states allow a jury trial, he declared, 
and the federal practice should fol- 
low state practice. 

Judge Orie L. Phillips, former 
Chief Judge of the United States 
Court of Appeals for the Tenth Cir- 
cuit, speaking against the resolution, 
spoke of the case where there is to 
be condemnation of a small tract of 
land 200 miles from the federal 
court. The amount involved is small, 
but it is of vital interest to the land- 
owner. The United States asks for a 
jury trial, whilst the owner prefers a 
commission because it will cost him 
a substantial sum of money to travel 
200 miles, bring witnesses and hire 
a lawyer. The Commission can go 
where the land is situated, hear the 
witnesses there and arrive at a valu- 
ation, a comparatively simple proce- 
dure. 

Judge Phillips answered questions 
from Ben R. Miller, of Baton Rouge, 
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| ouisiana, and John H. Yauch, Jr., 
of Newark, New Jersey, by saying 
that he did think that a jury trial of 
1ight might result in delay and make 
the landowner feel that he had better 
take what the Government offered. 
Judge Phillips said that, under the 
Committee’s proposal, either side 
could ask for and obtain a jury trial. 

Mr. Satterfield, closing the debate, 
said that the issue was simply, “Shall 
we abdicate the right of jury trial in 
the taking of the property of ow 
citizens in the hundreds of thousands 
of acres of land being taken by the 
Federal Government?” In Mississip- 
pi, he declared, “we are willing to 
take a little time and a little trouble 
and come a little way or a long way 
to the courthouse in order that our 
property may be defended by jurors, 
men who are our peers, rather than 
to have it taken away by federal com- 
missioners appointed at the behest 
of a federal department.” 

In reply to a question by C. Bax- 
ter Jones, Jr., of Atlanta, Georgia, 
Mr. Satterfield and Secretary Stecher 
said that they could not recall that 
the Association had ever requested 
the Supreme Cowt to change its 
rule. 

The House then voted, and the 
Committee resolution was adopted 
by a vote of 88 to 77. 


Scope and Correlation 


Martin J. Dinkelspiel, of San Fran- 
cisco, California, Chairman of the 
Committee on Scope and Correlation 
of Work, delivered a brief oral re- 
port for that Committee. He re- 
ported that the Committee had two 
proposals—one to establish a new 
Section of Negligence and Work- 
man’s Compensation Law and the 
other to revise the procedure for 
electing Assembly Delegates. He ex- 
plained that his Committee sought 
no action on the proposals at this 
meeting, since the first required a 
report by the Board of Governors to 
be given to the members before ac- 
tion could be taken by the House, 
ind the second involved an amend- 
which 
could be adopted only at the Annual 
Meeting by concurrent action of the 


nent of the Constitution 


Assembly and the House of Dele- 
gates. 


Patent Law Section 


On motion of Wallace H. Martin, of 
New York City, Chairman of the Sec- 
tion of Patent, Trademark and Copy- 
right Law, the House approved cer- 
tain changes in that Section’s bylaws. 


Federal Judiciary 


The report of the Committee on 
Federal Judiciary was given by Mor- 
rison Shafroth, of Denver, Colorado, 
in the absence of Committee Chair- 
man Franklin E. Parker, of New 
York City. Mr. Shafroth deplored 
the partisan nature of appointments 
to the federal bench, citing figures 
back to the first Cleveland Adminis- 
tration to show that all Presidents 
have appointed federal judges large- 
ly according to political allegiance. 

He also declared that the present 
practice in federal judicial appoint- 
ments is for the Attorney General to 
submit to the Committee the name 
of the person whose name the De- 
partment of Justice has decided to 
submit to the President with the 
recommendation for appointment to 
the Bench. The Committee then in- 
vestigates and reports its recommen- 
dations to the Department of Justice. 
Mr. Shafroth declared that the Com- 
mittee could be of more service if 
the names of all those under consi- 
deration for appointment were sub- 
mitted to the Committee, since, 
when there are several candidates, 
all may be qualified but some may 
be vastly better qualified than oth- 
ers. 

The House then voted to adopt 
the following: 

Be Ir Resotvep, That the Repub- 
lican and Democratic political parties 
through their appropriate representa- 
tives as well as at their respective 
national conventions be urged to de- 
clare and observe the principle that 
all appointments to the Federal judi- 
ciary should be made from among the 
best available qualified lawyers with- 
out regard to their political affilia- 
tions. 

Be Iv Furtuer Resorvep, That each 
President of the United States be 


urged timely to avail himself through 
the Attorney General of the services 
of the appropriate committee of the 


House of Delegates 


American Bar Association in appoint- 
ments to the Federal Judiciary and 
thus to have its report and recommen- 
dation in assisting him to nominate 
from among the best available qual- 
ied lawyers without regard to their 
political afhliations. 

Be Ir FurtHer Resoivep, That the 
Conference of State Bar Presidents be 
urged to stimulate the creation of ac- 
tive committees on the Federal Judi- 
ciary by all state and organized local 
bar associations to the end that such 
committees may work in close liaison 
with the Standing Committee on the 
Federal Judiciary of the American Bar 
\ssociation. 


Retirement Benefits 


John R. Nicholson, of Chicago, re- 
porting for the Committee on Re- 
tirement Benefits, in the absence of 
George Roberts, of New York City, 
the Committee’s Chairman, brought 
the House up to date on the status 
of the Jenkins-Keogh Bills, which 
would permit self-employed persons 
to set aside a portion of their in- 
comes as tax-free retirement funds. 
Mr. Nicholson said the proposals are 
now part of the so-called “Bobtail” 
tax bill which is now being studied 
from its technical aspects. The pro- 
posal has been endorsed by a num- 
ber of professional associations, and 
Committee’s belief, Mr. 
Nicholson said, that the Jenkins- 
Keogh Bills will pass if they are ever 


it is the 


reported out of committee. 


Disciplinary Procedures 


The House then turned to consider- 
ation of the report of the Committee 
on Disciplinary Procedures, given by 
the Committee Chairman, Judge 
Orie L. Phillips, of Denver, Colora- 
do. Judge Phillips reported on the 
final draft of the Committee's pro- 
posed Rules of Disciplinary Proceed- 
ings. These model rules were highly 
controversial and the debate on 
them took up the remainder of the 
second session and half of the third 
session. The draft was finally ap- 
proved with some minor changes of- 
fered during the course of the de- 
bate. 

In opening the discussion, Judge 
Phillips emphasized the fact that 
these are model rules, and it is 
hoped that jurisdictions in which 
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they are considered will modify and 
adapt them to local conditions. 
There was a question about the 
integrated bar states, many of which 
already have adequate machinery 
for the investigation of complaints 
against lawyers, and Judge Phillips 
said that his Committee had de- 
cided that there was no need for a 
set of rules particularly adapted to 
the integrated bar states, but it was 
expected that the model rules will 
contain some suggestions which will 
help those states to improve their 
procedure. 

Judge Phillips explained that two 
Committee members dissented to 
parts of the report. Judge Philbrick 
McCoy, of Los Angeles, California, 
had disagreed on two of the pro- 
posed rules, while Benjamin C. Boer, 
of Cleveland, Ohio, had disagreed on 
seven points. 

Judge McCoy was opposed to let- 
ting anyone other than a bar associa- 
tion committee or a state supreme 
court committee file and prosecute 
charges against a lawyer. Judge 
Phillips said that a majority of the 
Committee felt that there was an 
adequate safeguard in the require- 
ment that the complainant appear 
by counsel and obtain the consent of 
the commissioners to file and prose- 
cute charges. He admitted the validi- 
ty of Judge McCoy’s other objection, 
that the rule about suspension of an 
insane or mentally incompetent law- 
yer was not a question of discipline, 
but replied that this was a necessary 
provision for public protection and 
one that was appropriate. 

Judge Phillips then summarized 
Mr. Boer’s objections to the rules 
and commented briefly on them. Mr. 
Boer felt that commissioners should 
be appointed only from names sub- 
mitted by the bar association. Judge 
Phillips defended the Committee's 
proposal that the court be allowed 
to appoint commissioners if the bar 
association failed to recommend 
competent persons, saying that this 
was a general rule, laying down 
general principles, but that the 
courts should be left free to depart 
from the principle for good cause. 

Mr. Boer also thought that the 
commissioners should be appointed 





on a state-wide basis. Judge Phillips 
said that the majority felt it was 
better to have a more flexible rule 
and provide creation of commis- 
sioner districts if local conditions 
warranted. 

Mr. Boer’s next objection was that 
bar associations allowed to recom- 
mend commissioners should not 
be limited to those with representa- 
tion in the House of Delegates, while 
the Committee took the view 
that the recommending associations 
should be limited to 
with some standing. 

Mr. Boer thought that the Com- 
missioners should be purely judicial 
and have no powers over prelimi- 
nary investigations of complaints. 
Judge Phillips said that his answer to 
this was that the commissioners’ 
power to appoint investigating com- 
mittees was not such a violation of 
the principle of separation of powers 
as to be objectionable, and more- 
over, in many jurisdictions there will 
be investigating committees anyhow. 

Mr. Boer had wanted a declara- 
tion in the rule to the effect that 
violation of the Canons of Ethics 
constitutes misconduct. The trouble 
with this was, Judge Phillips said, 
that some states have never adopted 
the Canons while others have adopt- 
ed them in modified form. 

Mr. Boer’s last objection was that 
the rule providing for suspension 
from practice was unworkable. 
Judge Phillips said that the majority 
of the Committee felt that a mini- 
mum period of suspension was nec- 
essary to protect the court against 
early applications for removal of sus- 
pension and to show the public that 
the lawyer who has committed an 
offense is getting more than a mere 
slap on the wrist as punishment. 

At this point, the House recessed 
because of the lateness of the hour. 
Judge Phillips continued his report 
on the following day. 


Third Session 
® The House reconvened at 11:00 
A.M. on Tuesday, February 21. 
Chairman Randall presided. 


associations 


Officers Nominated 
Secretary Stecher announced that 
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the following candidates had bee: 
nominated for offices in the Associa 
tion by the State Delegates: for Pres 
ident, David F. Maxwell, of Philadel 
phia, Pennsylvania; for Chairman oj 
the House of Delegates, Charles S. 
Rhyne, of Washington, D. C.; for 
Secretary, Joseph D. Stecher, of To- 
ledo, Ohio; for Treasurer, Harold 
H. Bredell, of Indianapolis, Indi- 
ana; for membership on the Board 
of Governors (Fourth Circuit) Doug- 
las McKay, of Columbia, South 
Carolina; (Seventh Circuit) George 
S. Geffs, of Janesville, Wisconsin; 
(Eighth Circuit) Richmond C. Co- 
burn, of St. Louis, Missouri. 


Disciplinary Procedures 
(Continued ) 

The House then resumed its debate 
on the report of the Committee on 
Disciplinary Procedures. 

The Committee's 
tion’s were as follows (the language 
in brackets being added during de- 
bate by the House) : 


1. That the final draft of Rules of 
Court for Disciplinary Proceedings, 
attached to this report as Appendix 
A, be approved. 

2. That the House of Delegates di- 
rect that such draft of Rules of Court 
for Disciplinary Proceedings and the 
Statement of Principles, attached here- 
to as Appendix B, be printed and dis- 
seminated to judges of the courts of 
last resort in the several states, to state 
and local bar associations, to chairmen 
of grievance committees, and to other 
interested persons and organizations, 
[except that the provisions as to pro- 
cedure are not intended to apply 
where there are now adequate proce- 
dures provided.] 

3. That the House of Delegates re- 
quest the Conference of Chief Justices 
and the National Conference of Bar 
Presidents to use their good offices to 
bring about adoption by the courts of 
last resort in the several states of 
Rules of Court for Disciplinary Pro- 
ceedings based on the model draft 
(Appendix A) modified as may be 
necessary to meet local conditions. 
Benjamin C. Boer, of Cleveland, 

Ohio, who filed a minority report as 
a member of the Committee, ex- 
plained his views on several of the 
points upon which he disagreed 
with the Committee. Speaking of the 
Committee’s definition of miscon- 
duct, he declared that not only was 
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is definition an infringement on the 

prerogatives of the Committee on 
Professional Ethics and Grievances, 
but it was also a dangerous defini- 
tion because it was incomplete. “We 
are almost certain,” he said, “if we 
attempt to approach the business of 
determining what constitutes and 
what does not constitute misconduct 
in this manner, to overlook some- 
thing and find ourselves in the un- 
happy position in which we have so 
often been, where the one who is 
charged with the offense points to 
our definition and says, “Tell me 
where it is that I have violated it.’ ”’ 
Mr. Boer argued’ that the code 
should have a simple comprehensive 
definition of misconduct, such as 
“Misconduct... shall include the 
violation of any provision of the 
oath of office taken upon admission 
to practice in this state, any viola- 
tion of any of the Canons of Pro- 
fessional Ethics or Canons of Judical 
Ethics... the commission of any 
crime involving moral turpitude, 
and any dishonesty in relationships 
with courts, with clients, or with fel- 
low lawyers”. 

Mr. Boer also declared that, de- 
spite the prefatory language, the 
rules had not abolished the notion of 
punishment as an element of disci- 
pline. To fix a minimum period 
within which a suspended lawyer 
might not apply for reinstatement, 
he declared, “is nothing but an in- 
vitation to that lawyer to come in 
immediately at the end of the period 
designated for the purpose of trying 
to get back in”. 

Donald K. Carroll, of Jacksonville, 
Florida, objected to the fact that the 
Committee’s rule limited the bar as- 
sociations’ role in disciplinary pro- 
ceedings to recommending the 
names of commissioners. This would 
be “a real admission that the Bar of 
our country has failed in that serious 
responsibility which we have of 
cleaning our own house”, he de- 
clared. He contrasted this proposal 
with the new disciplinary system in- 
augurated in Florida, where the Su- 
preme Court now has nothing to do 
with disbarment or disciplinary pro- 
ceedings until after a judgment has 


been entered by the Board of Gover- 
nors of the Florida Bar. In Florida, 
Mr. Carroll said, when the Board of 
Governors enters an order, the ac- 
cused lawyer has thirty days to file a 
petition for review; if he does not do 
so, then the judgment of the Board 
becomes the judgment of the Su- 
preme Court. He said that “one of 
the great and the most solemn obli- 
gations and responsibilities of the 
organized Bar is to... regulate our 
profession. . . . / And yet, if these rec- 
ommendations are adopted as they 
stand now, we will be telling the 
country ... that the only responsibil- 
ity of the legal profession is to sug- 
gest names for commissioners to be 
appointed by the Supreme Court.” 
The proposed rule would remove 
one of the greatest reasons for hav- 
ing integrated Bars, he declared. He 
moved to amend the recommenda- 
tion by adding the words: “Except- 
ing that the provisions relating to 
disciplinary procedure shall not be 
deemed applicable to states where 
there are integrated Bars”. 

James L. Shepherd, Jr., of Hous- 
ton, Texas, said that he agreed that 
the proposal was “utterly destruc- 
tive” of the duties and responsibil- 
ities of the Bar in disciplinary mat- 
ters. He also expressed fears that the 
model rules would result in a flood 
of “crank complaints” about lawyers. 
“The mere knowledge that a com- 
plaint has been filed against a law- 
yer reflects on his integrity and repu- 
tation in many circles”, he declared. 

Mr. Boer moved that the report be 
referred back to the Committee and 
that the Committee be directed to 
poll the House of Delegates by mail 
for their opinions on the issues 
raised in the minority reports. 

Julius Applebaum, of New York 
City, declared that he was in favor 
of Mr. Boer’s motion. “I think that 
the work of this Committee has un- 
doubtedly been excellent. I think it 
is probably 80 per cent finished, but 
I think ... we could help this Com- 
mittee” he said. 

Franklin Riter, of Salt Lake City, 
also urged that the report be recom- 
mitted. “I do not think that ade- 
quate consideration has been given 





House of Delegates 


to the position of these integrated 
Bars operating under constitutional 
limitations” he said. 

Judge Phillips pointed out that 
this was not a uniform rule, but a 
set of model rules. “Perhaps it is not 
a perfect model, but it is plainly 
stated in the foreword that it is to go 
to the states and the jurisdictions 
that look it over will pick from it 
what they think is helpful to them. 
It is not supposed that any jurisdic- 
tion will adopt the rules entirely.” 
Judge Phillips also pointed out that 
this was the third time the Commit- 
tee had brought rules to the House, 
and the rules had been circulated 
each time to the members of the 
House, but very few suggestions from 
members of the House had been re- 
ceived. 

There was much interest in the 
rules at present, Judge Phillips went 
on; “if we lose the force of the inter- 
est that exists today throughout the 
country and recommit now for the 
third time... I’m very sure, gentle- 
men, that the... delay will militate 
very seriously against a very consider- 
able acceptance of these rules by the 
various supreme courts.” 

The House then voted against re- 
committing the rules. 

Edward L. Cannon, of Raleigh, 
North Carolina, then moved that 
the House receive the report as in- 
formation and advise the states that 
copies are available for their perus- 
al. This proposal failed for want of 
a second. 

The question then reverted to Mr. 
Carroll's motion to amend the Com- 
mittee’s recommendation by excep- 
ting integrated bar states from its 
provisions. 

Judge Phillips said that he 
thought the amendment went too 
far. “In effect, you are telling the 
integrated Bar states not to pay any 
attention to anything that is in there, 
not to adopt anything that is good.” 
He said if it were amended to read, 
“Where there are adequate proce- 
dures provided in integrated Bar 
states”, he would accept it. 

George T. Madison, of Bastrop, 
Louisiana, moved that Judge Phil- 
lips’s suggested language be substi- 
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tuted for that of Mr. Carroll. 

Cloyd LaPorte, of New York City, 
objected to the assumption that all 
non-integrated Bar states should be 
treated as if they needed the rules. 
“Now, New York is a non-integrated 
bar state. We have a well-worked out 
procedure, under which the bar as- 
through the grievance 
committees, sift complaints and pre- 
sent them to the various courts of 


sociations, 


grievance. The court appoints a ret- 
eree, and the hearing is kept secret 
until a judgment is rendered.” It 
would be better, Mr. LaPorte sug- 
gested, if the motion stated that the 
rules are not intended to apply in 
those states where adequate proce- 
dures are now provided. 

Judge Phillips accepted Mr. La- 
Porte’s language, and the House vot- 
ed to amend the recommendation by 
the addition of that language. 

Mr. Shepherd then moved to omit 
Section 1.05 from the proposed rules. 
This section provided “A private 
person acting through his attorney- 
at-law, may, with the consent of the 
commissioners, file and 
written charges.” 

The House voted to adopt this 
amendment, by a vote of 82 to 71. 

Francis W. Hill, Jr., of Wash- 
ington, D.C., moved to amend the 
rules by providing that the respond- 
ent lawyer should have the right to 
demand a trial de novo in a court. 

Mr. Hill said that he was a mem- 
ber of the Grievances Committee of 
the District Court for the District of 
Columbia. “We try to be fair to the 
respondents. From time to time we 
do bring charges in which we have 
confidence and feel it our duty to 
bring, and the court from time to 
time has disagreed with us. I think 
it is a wholesome thing for a mem- 
ber of the Bar to be entitled to a 
trial by the court... .” 

Judge Phillips replied that, under 
the rules, there would be a full and 
complete hearing before the com- 
missioners and the whole record 
would then be sent to the court for 
review. The lawyer would have a 
full and fair hearing, he said. “It 
you have two trials, you will have 
the usual delay of the respondents 


prosecute 
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holding back their testimony before 
the commissioners.” 

The 
Hill’s amendment, which failed to 


House then voted on Mr. 


carry. 

The House then voted to adopt 
Section 1 of the Committee’s reso- 
lution, thus voting to approve the 
Rules of Court for Disciplinary Pro- 
cedure. 

Edward L. Cannon, of Raleigh, 
North Carolina, repeated his opposi- 
tion to the second and third para- 
graphs, declaring that the language 
was “arrogant” so far as integrated 
bar states were concerned. 

The House voted to adopt the sec- 
ond and third paragraphs as amend- 
ed. 


Section of Taxation 
The report of the Section of Tax- 
ation was given by David W. Rich- 
mond, of Washington, D.C., the 
Section’s Chairman. 

Mr. Richmond offered the follow- 
ing resolution: 

Resotvep, That the American Bar 
Association recommend to the Con- 
gress that the provisions of the Inter- 
nal Revenue Code of 1954 be amend- 
ed to impose a statute of limitations 
on the determination and assessment 
of deficiencies wherever returns were 
actually filed, even though the returns 
were fraudulent. 

Be Ir FurrHer Resoivep, That the 
Association propose that the result be 
achieved by amending section 6501- 
(c) (1) of the Internal Revenue Code 
of 1954; and 

Be Ir FurTHER Reso.vep, That the 
Section of Taxation be directed to 
urge the following amendment, or its 
equivalent, in the proper committees 
of Congress: 

That section 6501 (c) (1) 
Internal Revenue Code of 
amended to read as follows; 

“(1) False Return.—In the case of a 
false or fraudulent return with the 
intent to evade tax, the tax may be 
assessed, or a proceeding in court for 
collection of such tax may be begun 
without assessment, at any time with- 
in eight years after the return was 


filed.” 


of the 
1954 be 


In reply to a question posed by 
Ben R. Miller, of Baton Rouge, Lou- 
isiana, Mr. Richmond explained 
that at present there is no statute of 
limitations on the assessment of de- 
ficiencies when allegedly fraudulent 


returns have been filed. This pro 
posal would simply establish a sta 
tute of limitations in such cases. 

The resolution was adopted with 
out further debate. 


Membership Committee 


The Chairman of the Membership 
Committee, Cecil E. Burney, of Cor 
pus Christi, Texas, then reported on 
the status of the campaign for 50,000 
new members. Mr. Burney declared, 
“In the language of a current popu- 
lar song, the Membership Depart- 
ment is rocking, rambling and roll- 
OT ates 
that the membership drive is a suc- 


1 am able to report to you 


cess. Not one individual across the 
country has reported that he cannot 
do the job that has been assigned 
to him, but, on the contrary, they 
enthusiastically and optimistically 
report to us that they are doing the 
job and will complete the job in 
short order.” 

Mr. Burney said that the Associa- 
tion’s mail for the day before had 
included 2235 signed membership 
applications, which is almost half as 
many applications as were ever re- 
ceived in any one year previously. 
Mr. Burney reported that, as of that 
day, Nevada, Wyoming, Rhode Is- 
land, New 
had exceeded their quotas, while 


Colorado and Mexico 
Idaho, Delaware, Kansas, and Ver- 
mont were within striking distance. 
Tacoma, Washington, had 174 per 
cent of its quota; Erie, Pennsylvania, 
202 per cent; Wilmington, Dela- 
ware; Savannah, Georgia; and Rock- 
ford, Illinois, 148 percent; while 
Fort Wayne, Indiana; Gary, Indiana; 
Hammond, Indiana; Kansas City, 
Kansas; Allentown, Pennsylvania; 
Spokane, Washington; Phoenix, Ari- 
zona; Tampa, Florida; Evansville, 
Indiana; and Corpus Christi, Texas, 
had exceeded their quotas. 

Mr. Burney paid tribute to the 
work of some of the leaders of the 


campaign over the nation. 

Legal Aid and 

Lawyer Referral Service 
Orison S. Marden, of New York, re 
ported for both the Committee on 
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lawyer Referral Service and the 
(.ommittee on Legal Aid Work. Mr. 
\farden reported that the Profession 
al Ethics Committee has reconsid 
ered its ruling that it was improper 
to advertise lawyer referral services 
unless the advertisement stated that 
the service was for the low income 
group only. “We all felt that was 
wrong, contrary to the spirit in 
which these services were started, and 
we asked for a reconsideration of 
that ruling. I am happy to say that 
on the first of February, the Com- 
mittee on Professional Ethics ruled 
that there is in fact and should be 
no such limitation, so that cloud has 
been removed.” 

There are over a hundred Law- 
yer Referral Services in the coun- 
try, Mr. Marden said, and he urged 
bar associations to keep the Com- 
mittee informed on the formation of 
new services so that its Directory 
could be kept up to date. 

As for the Committee on Legal 
Aid Work, Mr. Marden reported 
that more than a hundred new Legal 
Aid offices have been set up around 
the country, and that there are now 
nearly three times as many as existed 
ten years ago. There are still about 
thirty-eight cities in which the Com- 
mittee and the National Legal Aid 
Association are trying to get legal 
aid offices set up, however, he said. 


Professional Ethics Committee 


Henry S. Drinker, of Philadelphia, 
Chairman of the Committee on Pro- 
fessional Ethics and Grievances, re- 
ported for that Committee. He 
moved the adoption of the following 
amendment to Canon 46, in effect a 
new canon: 
Canon 46. A lawyer available to act 
as an associate of other lawyers in a 
particular branch of the law or legal 
service may send to local lawyers only 
and publish in his local legal journal, 
a brief and dignified announcement 
of his availability to serve other law- 
yers in connection therewith. The 
announcement should be in a form 
which does not constitute a statement 
or representation of special experi- 
ence or expertness. 


In explaining the reason for the 
imendment, Mr. Drinker said that 
he existing Canon 46 is inoperative 


and innocuous. The Canon has nev- 
er worked because no lawyer will in 
effect agree that he will take work 
only from other lawyers. “Now what 
the Committee wants to do” Mr. 
Drinker said, “is to permit the young 
lawyers who are just starting out and 
who are not members of any firm, 
any big firm, to advise other lawyers 
that they are prepared to help them 
in any specified branch of the law, 
but without any representation that 
they are specialists.” The old Canon, 
Mr. Drinker went on, has been prac- 
tically annulled by decisions of ethics 
committees in New York, 

Cleveland, 


Illinois, 
California and which 
have held that a lawyer may adver- 
tise in his legal journal that he is 
competent to handle certain ser- 
vices for other lawyers. Mr. Drinker 
pointed out that the new Canon has 
nothing to do with specialization. 
“All we ask is that a lawyer shall be 
able to write letters to local mem- 
bers of his Bar and put a dignified 
advertisement in his local legal jour- 
nal saying that he is prepared to help 
other members of the Bar’. 

Mr. Morford inquired why the 
new Canon stressed the word “‘local’”’. 
“Why”, he said, “shouldn't John 
Shaw Field send me an announce- 
ment that he is free to handle Neva- 
da divorces or why shouldn't I send 
him an announcement of some par- 
ticular field in which he might be 
interested in referring business to 
me? Why keep it on a local basis?” 

Mr. Drinker replied that the Can- 
ons forbid promiscuous advertising 
and the Committee did not want to 
open the doors to that. “We want to 
keep it in a narrow scope.” 

The House then voted to adopt 
the resolution, and the Canons of 
Ethics were accordingly amended. 


Section of Antitrust Law 


The next business in order was the 
report of the Section of Antitrust 
Law, delivered by Herbert A. Berg- 
son, of Washington, D.C., the Sec- 
tion Delegate, who secured unani- 
consent to have the first 
recommendation presented by Wil- 
liam Simon, of Washington, D.C. 
The Section’s first 


mous 


recommenda- 


House of Delegates 


tion was as follows (the phrase in 
brackets was deleted by the House) : 


American Bat 
\ssociation commends the Attorney 
General's National Committee to 
study the Antitrust Laws for its objec- 
tive, able and comprehensive analysis 
of the antitrust laws; and its evalua- 
tion of their over-all operation; [and 
that the Association endorses the sub- 
stance of the Committee’s recommen- 
dations. } 

FURTHER ResoLvep, That any legis- 
lation implementing recommenda- 
tions of the Committee’s report shall 
be submitted to the House of Dele- 
gates for its consideration and its ac- 
tion. 


Resouvep, That the 


Mr. Simon declared that the re- 
port of the Attorney General's Com- 
mittee was “generally recognized, 
even by the few who disagree with 
its recommendations, as the most 
comprehensive compendium of the 
antitrust ever written”. He 
emphasized the fact that the Section 
was not asking omnibus approval of 
legislative recommendations. “We 
have exscinded from the resolution 


laws 


we present to you here, the legisla- 
tive recommendations of the com- 
mittee... we have provided in the 
second paragraph of our proposed 
resolution...that any legislation 
implementing recommendations for 
the Committee's report shall be sub- 
mitted to the House of Delegates 
for its consideration and its action.” 

William Logan Martin, of Bir- 
mingham, Alabama, moved that the 
words “and that the Association en- 
dorses the substance of the Commit- 
tee’s recommendations” (printed in 
brackets above) be eliminated. The 
Attorney General Committee's re- 
port is 393 pages long, Mr. Martin 
said, and the House should not be 
on record as commending or recom- 
mending everything in the report 
when it cannot possibly take the 
time to read and digest it. 

Alfred J. Schweppe, of Seattle, 
Washington, agreed with Mr. Mar- 
tin. “I think that it is very bad policy 
for this House to give blanket en- 
dorsement of that character to re- 
ports prepared by outside agencies 
which run some 400 pages’, Mr. 
Schweppe observed. “I don’t believe 
this House should ever put itself in 
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House of Delegates 


the position where persons can go 
before the Congress of the United 
States and say that the American 
Bar Association has approved this 
recommendation, because detailed 
study is impossible.” 

Mr. Simon replied that it was 
precisely for that reason that the 
second paragraph had been placed 
in the Section’s resolution. He em- 
phasized his statement that “we have 
absolutely no intention whatever of 
binding this House on any legisla- 
tion that might be presented to the 
Congress with respect to this matter, 
without first bringing the specific 
bills to you.” 

In reply to a question put by Mr. 
Cannon, of North Carolina, Mr. 
Simon said that the report in gen- 
eral deals with a discussion of what 
is current antitrust law. 

Ben R. Miller, of Louisiana, asked 
if the resolution would put the 
House on record as favoring the rec- 
ommendations in the report though 
not specific laws to implement them. 

Mr. Simon said no. He gave an 
example of what he meant: the re- 
port deals with fair trade laws; the 
resolution would approve the re- 
port’s statements as to what the 
courts have said about fair trade 
laws in construing them, but it 
would not put the Association on 
record as either for or against fair 
trade laws. 

H. Cecil Kilpatrick, of Washing- 
ton, D.C., declared that he could not 
see “why you ask us to endorse the 
substance of these recommendations 
and then say we are free to oppose 
them when you come in with im- 
plementing legislation”. 

Mr. Simon said that that was not 
the case, that 95 per cent of the 
report has nothing to do with legis- 
lation and this 95 per cent was what 
the resolution would approve. 

Herbert S. Thatcher, of Washing- 
ton, D.C., suggested that the words 
“non-legislative recommendations” 
be inserted. Mr. Simon said that he 
had no objection to that. 

Frank W. Grinnell, of Boston, 
Massachusetts, declared, “I don’t 
think we should use the word en 


dorses when it means something 
else.” 

The House then voted on Mr. 
Martin’s amendment and it was 
adopted, thus deleting the last clause 
of the first paragraph of the resolu- 
tion. 

The resolution as amended was 
then adopted without further debate. 

The House recessed at 12:40 P.M. 


Fourth Session 


® The House reconvened for its 
fourth and last session at 2:05 P.M., 
on Tuesday. Chairman Randall pre- 
sided. 


Committee on Draft 


The House heard the report of the 
Committee on Draft, which had 
been made a special order of busi- 
ness. The report was presented by 
Cuthbert S. Baldwin, of New Or- 
leans, Louisiana, the Committee 
Chairman. 

The first of three resolutions con- 
sidered by the Committee had been 
offered by James R. Morford, of Wil- 
mington, Delaware. In offering it, 
Mr. Morford explained that this 
resolution had been approved at the 
Philadelphia Annual Meeting by the 
Resolutions Committee of which he 
was the Chairman. The resolution 
however was accidently omitted 
when the report of the Resolutions 
Committee was presented to the As- 
sembly. Mr. Morford said that he 
was introducing the proposal at this 
session of the House by way of mak- 
ing amends to John P. Bracken, of 
Philadelphia, the author of the orig- 
inal resolution. 

Mr. Baldwin then moved that the 
resolution be adopted. The motion 
carried without debate. The resolu- 
tion reads as follows: 

Wuereas, The bearing of arms in 
the defense of one’s country is a noble 
profession and has been so considered 
throughout the centuries; and 

Wuereas, The United States Armed 
Forces are a principle instrument of a 
free nation that seeks to cherish and 
protect peace and security using only 
honorable means; and 

Wuereas, The code that governs 
the United States Armed Forces is 


little different from the codes from 
which other honorable professions 
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draw their strength, each, in its field 
derived from principles that have 
guided civilized society through th: 
centuries; and 

Wuereas, The code of the United 
States Armed Forces fosters and de- 
mands the highest standards of in 
tegrity and professional ethics among 
all of its members; and 

Wuereas, The consequences of im 
proper conduct of any member of the 
Armed Forces might place in jeopardy 
the prospect of success in battle and 
the security of the United States; and 

Wuereas, The Armed Forces of the 
United States are prohibited by regu- 
lation from accepting for service any 
individual against whom criminal 
charges are pending or against whom 
criminal proceedings have been dis- 
missed or whose sentence has been 
suspended on condition that the de- 
fendant apply for and be accepted 
for service in the Armed Forces; and 

Wuereas, The offering of such an 
alternative by Judges and Public Pros- 
ecutors, even though not in fact capa- 
ble of acceptance, unwarrantably stig- 
matizes service in the Armed Forces 
and is a cause of grave concern not 
only to the individual members of the 
Armed Forces but to their parents, 
wives, families and friends: 


Now TuHererore Be It Heresy 
ResoLvep, That the practice of of- 
fering military service as an alterna- 
tive to prosecution and/or imprison- 
ment for criminal offenses is reprehen- 
sible and condemned by this body as 
contrary to the best interests of the 
United States and its Armed Forces. 
Mr. Baldwin then moved that the 

next resolution be referred to the 
Section of Administrative Law. The 
resolution was as follows: 

WHEREAS, The Executive Pay Act 
Amendments of 1955, S. 2628, now 
pending before the Senate Post Office 
and Civil Service Committee, is de- 
signed to increase the compensation 
of the heads and assistant heads of 
executive departments and independ- 
ent agencies, and for other purposes; 
and 

Wuereas, The American Bar Asso- 
ciation adopted a resolution on March 
9, 1954, that the attainment of the 
fair hearing and impartial decision 
objectives of the Administrative Pro- 
cedure Act requires an unmistakably 
clear legislative mandate respecting 
the compensation of Federal Hearing 
Examiners; and 

Wuereas, The American Bar Asso- 
ciation by the said resolution advo- 
cated the amendment of Section 11 of 
the Administrative Procedure Act to 
provide for independence of Federal 
Hearing Examiners from any agency 
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control impairing the attainment of 
fair hearing and impartial decision; 
Now, THEREFORE, BE It RESOLVED, 

That the American Bar Association 

advocates the inclusion in S. 2628 of 

an amendment to Section 11 of the 

Administrative Procedure Act which 

would provide that Federal Hearing 

Examiners shall be compensated at 

grade GS-18. 

Percy H. Russell, Jr., of Washing- 
ton, D. C., the proponent of the res- 
olution, said that there was pending 
in Congress a bill that would substan- 
tially increase the compensation of 
the heads of the various administra- 
tive agencies and executive depart- 
ments of the Government, but it 
gives no corresponding increase to 
federal hearing examiners. His reso- 
lution was designed to eliminate this 
unfairness, he said, since there is no 
group of federal employees whose 
work more vitally affects the agen- 
cies. Since the legislation is now in 
committee and hearings will be held 
on it within the next two weeks, Mr. 
Russell said that referral to the Sec- 
tion would make it impossible for 
the Association to act in time to get 
its views before Congress. 

Charles S. Rhyne, of Washington, 
D. C., declared that this was an emer- 
gency matter. “We have repeatedly 
gone to the Congress and urged that 
the status of these hearing examiners 
be improved. It is because of the 
fight that we have made that they 
have the status that they have today 
and I don’t think they should be left 
out simply because the agencies in 
which they are located left them out 
of the pay bill”, he said. 

Mr. Baldwin said that he was not 
going to debate the merits. It was his 
personal view, he declared, “that be- 
cause this thing has been brought up 
at the last minute is no reason for 
not referring it back to the commit- 
tee where it belongs.” 

The House voted 61 to 27 against 
referral, and, on Mr. Rhyne’s mo- 
tion, adopted the resolution. 

The third and last resolution re- 
ported out by the Committee on 
Draft stirred up lengthy debate. The 
esolution was this: 


Wuereas, The House of Delegates 
at its last meeting requested the Con- 


ference of Bar Presidents to conduct 
a poll of the state bar associations on 
the question of whether they favored 
compulsory coverage for self-employed 
lawyers under Social Security if vol- 
untary coverage is not obtainable; and 

Wuereas, Such a poll has been con- 


ducted and 27 of the 34 state bar asso- 

ciations have voted in favor of com- 

pulsory coverage if voluntary coverage 
is not obtainable; 

Now THEREFORE, BE It RESOLVED, 
That the American Bar Association 
go on record as favoring compulsory 
coverage for self-employed lawyers 
under Social Security if voluntary cov- 
erage is not obtainable. 

Mr. Baldwin, speaking for the 
Committee, moved that the resolu- 
tion be adopted. He added, however, 
that as an individual he was opposed 
to compulsory coverage of lawyers 
by Social Security and that the law- 
yers of his state had gone on record 
against social security for the pro- 
fession. 

Earl F. Morris, of Columbus, Ohio, 
speaking in support of the resolu- 
tion, said that the poll taken by the 
Conference of Bar Presidents was a 
“mandate” from the lawyers of the 
country in favor of social security. 
Mr. Morris recalled that for several 
years the House was on record as 
against social security for lawyers, 
but had changed its position when it 
became “abundantly apparent that 
self-employed lawyers in the majori- 
ty wanted some kind of coverage 
under Social Security”. The House 
of Delegates had accordingly gone 
on record in favor of a voluntary 
program, Mr. Morris recalled. The 
House of Representatives, however, 
passed a bill providing for manda- 
tory coverage, and that bill is now 
pending in the Senate, he said. The 
proposal for a poll of the bar associa- 
tions was approved at the Annual 
Meeting in Philadelphia last August, 
and Mr. Morris declared that there 
was also a public relations problem 
involved, since one of the roadblocks 
in the path of getting new members 
had been the Association’s opposi- 
tion to social security. “The younger 
lawyers to whom we are looking in 
this American Bar want Social Se- 
curity coverage” Mr. Morris said. “If 
social security for lawyers fails, that 


House of Delegates 


failure will be laid at our door”, he 
predicted. 

Allen L. Oliver, of Cape Girar- 
deau, Chairman of the 
Committee on Unemployment and 


Missouri, 


Social Security, reminded the House 
that his Committee has opposed So- 
cial Security consistently for six 
years. “Having devoted not only 
months, but years to study the pro- 
gram, your Committee for six suc- 
cessive years was unanimously op- 
posed to compulsory inclusion of 
self-employed lawyers in the Social 
Security plan”. He added that, ow- 
ing to the appointment of three new 
members, the Committee was now 
only six to one against. The resolu- 
tion bypassed the Board of Govern- 
ors and his Committee, Mr. Oliver 
declared. “That which is temporari- 
ly popular is not always permanently 
sound”, Mr. Oliver warned. 

Henry TePaske, of Orange City, 
lowa, said that he had heretofore 
voted against compulsory coverage, 
but he could no longer do so. A poll 
in Iowa, he said, had received a 
large response and the vote was two 
to one in favor of compulsory inclu- 
sion. “I find a great deal of criticism, 
particularly among younger lawyers, 
that we are dragging our feet and 
are not representative of the Bar of 
the country in opposing inclusion in 
social security on a compulsory 
basis” he declared. 

Mr. Miller, of Louisiana, de- 
clared himself torn between deciding 
whether he should vote as the law- 
yers of Louisiana wanted or as the 
the country at large 
wanted. The vote on the question 
was close in Louisiana, he said, and 
while he was committed to vote 
against the resolution, he could not 
“help but feel that we are doing a 
disservice in this House of Delegates 
if we do not take into consideration 
the fact that we are a representative 
body”. He urged “those of you who 
are not committed by polls in their 
own states” to give serious consider- 
ation to the “overwhelming voice of 
the American lawyers”. 

Willoughby A. Colby, of Concord, 
New Hampshire, said that a poll in 
his state had preferred voluntary cov- 


lawyers of 
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erage, but had favored compulsory 
coverage if voluntary coverage could 
not be obtained. 

Karl C. Williams, of Rockford, IIl- 
inois, said that the Illinois State Bar 
Association was on record against so- 
cial security and that he was person- 
ally opposed to it. “I am told by 
some of my friends that the issue is 
dead, that the lawyers of this country 
have decided”, Mr. Williams said. 
“If it is dead and to be buried, I 
want to be listed among those who 
mourn at its passing, however few 
they may be. If it is dead, I want to 
see that it has a decent burial, as an 
issue, not as an axiom that can no 
longer be debated”, he declared. 

Mr. Williams quoted from a pam- 
phlet sent out by the National Law- 
yers Guild which stated that “The 
lawyer has no right to freedom from 
a compulsion which the government 
in the national interest applies to all 
other Americans. The lawyer is not 
entitled to special privileges and 
should neither seek nor 
them”. Mr. Williams declared that 
he could not understand that, that 
he sought no privilege except that 
which his license to practice law 
gives him. He said that he was think- 
ing of the future, just as the propo- 
nents of social security asked. “I’m 
thinking of the future .. . in which it 
is possible that the matter of social 
security for the self-employed lawyer 
... will only be a landmark, of which 
there will be many landmarks, . 


desire 


along a road that we would not 
choose to travel if we reserved a 
freedom of choice unto ourselves”, 
he said, 

William Logan Martin, of Birm- 
ingham, Alabama, pointed out that 
85 per cent of the social security tax- 
es were being used for the ordinary 
expenses of government. Social se- 
curity, he said, is not an honest in- 
surance plan. “We do not have to be 
forced by all the lawyers in the Unit- 
ed States, if it is against our judg- 
ment”, he said. ‘I think it’s better to 
continue to be right than to be popu- 
lar’. 

Osmer C. Fitts, of Brattleboro, 
Vermont, said that the members of 
the House should represent all the 
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lawyers, regardless of how much they 
disliked social security. “I think most 
of the lawyers in Vermont want it 
[Social Security|”, he said. “I think 
most of them need it”. 

James D. Fellers, of Oklahoma 
City, Oklahoma, said that “we are 
all going to have to change our po- 
sition. ... As a metropolitan chair- 
man in the Association’s member- 
ship campaign, I say to you that 
every day during this campaign we 
have run into an obstacle because of 
the American Bar Association’s posi- 
tion on social security”. 

Godfrey L. Munter, of Washing- 
ton, D. C., declared that the Bar 
Association of the District of Colum- 
bia was unanimously in favor ol 
compulsory social security. “We feel 
that we are espousing a popular and 
righteous cause, that the social se- 
curity program is administered with 
honesty and integrity for the benefit 
of everybody”, he declared. 

The House then voted on the res- 
olution, and it was carried by a vote 
of 100 to 25. 


Jurisprudence and Law 
Reform 

William Logan Martin, Chairman 
of the Committee on Jurisprudence 
and Law Reform, said that his Com- 
mittee had a resolution which pro- 
posed a constitutional amendment 
to permit the states to amend the 
Constitution without congressional 
action. Since it was controversial 
and the hour was late, he moved 
that the proposal be re-referred to 
the Committee. The motion carried 
without debate. 


Section of Antitrust Law 
(Concluded ) 


The House then went back to the 
consideration of the report of the 
Section of Antitrust Law, which had 
been interrupted by the recess and 
the special order of business. Her- 
bert A, Washington, 
D.C., moved the adoption of the Sec- 


Bergson, of 


tion’s four remaining resolutions. 
(The Section’s first resolution had 
already been acted on.) 


II. 
Resotvep, That the American Bar 





Association recommends to the Con 
gress that legislation be enacted the 
effect of which is to confer upon trial 
judges the discretionary power, except 
in case of wilful violation, to award 
up to treble damage recoveries in 
private antitrust litigation, and that 
the question of whether or not th: 
violation is wilful shall be determined 
by the trial judge; and 

Be Ir FurTHER RESOLVED, That the 
Association proposes that this result 
be achieved by a statute such as is 
exemplified by H. R. 6875 amended 
so as to provide that the question of 
wilfulness shall be decided by the trial 
judge; and 

Be Ir FurTHER REsOLveD, That the 
officers and Council of the Section of 
Antitrust Law be directed to urge 
legislation embodying said principle 
upon the proper Committees of Con- 
gress. 

Ill. 

RESOLVED, That the American Bar 
Association disapproves of and op- 
poses any requirement for mandatory 
notification of the government prior 
to the consummation of any merger 
or acquisition of stock or assets; and 

Be It FurTHER RESOLVED, That ex- 
cept in those cases such as public 
utilities in which prior Government 
approval is presently required, the 
American Bar Association disapproves 
and opposes any requirement for any 
form of government approval as a pre- 
requisite for the consummation of any 
merger or acquisition of stock or as- 
sets; and 

Be Ir FurTHER RESOLVED, That the 
American Bar Association recom- 
mends to the Congress that in lieu of 
legislation imposing either of the re- 
quirements referred to in the first two 
paragraphs of this resolution, legisla 
tion be enacted the effect of which is 
to authorize and empower the Federal 
Trade Commission to institute court 
proceedings to enjoin mergers pro 
hibited by Section 7 of the Clayton 
Act immediately upon the issuance of 
a complaint by said Commission; and 

Be It FurTHER Resotvep, That the 
officers and Council of the Section of 
Antitrust Law are directed to urge 
such opposition and disapproval and 
such recommendation upon the prop 
er Committees of Congress in connec- 
tion with any legislation embodying 
any such requirement or authoriza 
tron. 

IV. 

Resoivep, That the American Bar 

Association recommends to the Con 


gress that legislation be enacted the 
effect of which is to amend Seetion 7 
of the Clayton Act by extending the 
assets provision to banks, banking 
associations and trust companies; and 
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Be Ir FurTHER RESOLVED, That the 
\ssociation proposes that this result 
be accomplished by a statute such as 
is exemplified by H. R. 5948; and 

Be Ir FurTHER REsSOLveD, That the 
officers and Council of the Section of 
Antitrust Law be directed to urge 
legislation embodying said principle 
upon the proper Committees of Con- 
gress. 

V. 

ReEsoL_vep, That the American Bar 
Association disapproves and opposes 
all proposals providing for automatic 
finalization of Federal Trade Commis- 
sion cease and desist orders issued 
under the Clayton Act and subjecting 
violators of such orders to heavy mon- 
ey penalties; and 

Be Ir FurTHER RESOLVED, That the 
officers and Council vf the Section of 
Antitrust Law be directed to urge 
such opposition and disapproval upon 
the proper Committees of Congress in 
connection with any legislation em- 
bodying such principle. 

a 


REsOLveD, That the American Bar 
Association recommends to the Con- 
gress that legislation be enacted the 
effect of which is to authorize under 
appropriate safeguards, the Attorney 
General, or the Assistant Attorney 
General in charge of the Antitrust 
Division of the Department of Justice, 
in any civil antitrust investigation, to 
demand the production at the princi 
pal office or place of business of cor 
porations, partnerships or associations 
under investigation, for purposes of 
inspection and copying, of relevant 
unprivileged documents possessed by 
them, and to vest the United States 
District Court for the District in which 
such principle office or place of busi- 
ness is located with power to enforce, 
modify or set aside such demands; and 

Be Ir FurtTuHer Resotvep, That be- 
cause of the failure of H. R. 7309 to 
conform to the foregoing recommen 
dation, its failure to protect against 
unreasonable demands for and un 
reasonable retention of documents, 
and its failure in other respects ade- 
quately to safeguard and preserve the 
rights, privileges and immunities of 
those upon whom such demands may 
be served, the American Bar Associa- 
tion disapproves and opposes the en 
actment of H. R. 7309 in its present 
form; and 

Be Ir FurtTHer Resoivep, That the 
Association proposes that the forego 
ing be achieved either by the amend- 
ment of H. R. 7309 or the passage of 
a bill embodying the principles set 
forth in the attached copy of H. R. 
7309, revised as the Section proposes 
that it be amended; and 

Be Ir FurtHer Resotvep, That the 
officers and Council of the Section of 





Antitrust Law be directed to urge 
legislation in conformity with the fore- 
going recommendation by way of 
amendment of H. R. 7309, or other- 
wise, and to urge opposition and dis- 
approval of H. R. 7309 in its present 
form and any other similar legislation 
not in conformity with said recom- 
mendation upon the proper commit- 
tees of Congress. 


James L. Shepherd, Jr., of Hous- 
that Reso- 
lution No. 3 be re-referred to the 


ton, Texas, moved 


Committee with instructions that 


they confer with the American 
Bankers 


agencies. Extending Section 7 of the 


Association and _= similar 
Clayton Act to cover banks, banking 
associations and trust companies 
was largely an economic question, 
Mr. Shepherd said. “I have some 
good banker friends, and I have 
seen some articles written by some 
very prominent bankers who feel 
that the Federal Trade Commission 
is not the proper agency to pass 
on the question of the advisability of 
a merger of our large banks.” The 
House ought not take a position un- 
til it knows the opinion of the bank- 
ing fraternity, Mr. Shepherd said. 
Stanley N. Barnes, of Washington, 
D. C., said that the purpose of the 
proposal was to make uniform the 
jurisdiction of the FTC and the De- 
partment of Justice with respect to 
bank mergers. “All this proposed 
resolution does is to see that asset 
acquisition and stock acquisition are 
placed in the same category. At the 
present time, because of the pecu 
the Jus 
tice Department, for example, has 


liar language of Section 7, 


the obligation to act on mergers 
where the merger is accomplished 
by the acquisition of stock or share 
capital, but has no_ jurisdiction 
when the merger is accomplished by 
assets’’. So far as he knew, Mr. Barnes 
added, the banking profession had 
not taken a position from a nation- 
wide standpoint. 

Mr. Shepherd's motion to re-refer 
was lost. 

Ben R. Miller, of Baton Rouge, 
Louisiana, then asked that the reso 
lutions be taken up singly. “I am in 
complete darkness on how to vote 
on these”, he said. 


House of Delegates 





Mr. Barnes, who is an Assistant 
\ttorney General, speaking against 
Resolution No. 1, stated the Depart- 
ment of Justice’s position. He ex- 
plained that the purpose of the reso- 
lution was to eliminate “‘strike” suits 
in antitrust treble-damage claims. At 
present, he said, there is but one 
form of action, and that is for treble 
damages. The proposal would make 
it discretionary with the judge 
whether treble damages should be 
awarded. Mr. Barnes’ objection was 
that the Section’s proposal went too 
far, leaving it to the trial judge to 
determine the question of wilfulness. 
Che Department of Justice wants to 
leave the question of wilfulness to 
the trier of fact, usually a jury, and 
allow discretionary damages only 
where there has been no wilful viola- 
tion, Mr. Barnes said. 

Whitney North Seymour, of New 
York City, was in favor of the reso- 
lution, declaring that all it did was 
“permit the recovery of single dam- 
ages in any case where there has 
been a violation, leaving the ques- 
tion of wilfulness up to the judge 
to determine. whether, in his dis- 
cretion, something more than single 
damages should be allowed. That, 
surely, is a good, practical admin- 
istrative way to keep people from 
being overreached by these treble 
damage suits, which have become a 
real menace to the economy.” 

Phil Stone, of Oxford, Mississippi, 
spoke against the resolution. “Now, 
in the case of the district judge” he 
declared, “if he’s feeling well, you're 
all right. If his toast was burnt that 
morning, you and your crowd are 
just out of luck. They've got too 
much power now”. 

Mr. Bergson said that his resolu- 
tion would not require mandatory 
single damages when there has not 
been wilfulness. There has been a 
great advance in trial techniques in 
recent years, he observed. “It seems 
to your Committee that under those 
circumstances, the incentive of 
treble damages is not necessary, and 
where there are so many situations 
under the antitrust laws where it is 
impossible for a defendant to know 
whether he is violating the law or 
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House of Delegates 


not, he should not be mandatorily 
subjected to treble damages if there 
should be a verdict against him.” 


The House then voted to adopt 
Resolution No. I. 

The House then discussed Reso- 
lution No. 2, Mr. Barnes speaking 
in opposition, said that the recom- 
mendation covered three matters: 
Notification of mergers, approval of 
mergers by the Department of Jus- 
tice, and the authority of the FTC 
to issue preliminary injunctions. As 
for the second, he said that no one 
was seeking to give the Department 
of Justice any authority to approve 
or disapprove mergers, but the De- 
partment does want to have infor- 
mation whether a merger is about 
to take place. “Section 7 of the Clay- 
ton Act, rightly or wrongly,” Mr. 
Barnes said, “requires the Depart- 
ment of Justice to determine wheth- 
er or not a merger may substantially 
lessen competition, or tend to create 
a monopoly. To that end it must ex- 
amine all mergers. The only way 
it learns about those mergers is 
through the daily press, through 
trade journals. That means that we 
have to keep a_ staff checking 
those journals.” All the Department 
wants, he said, is mandatory notifi- 
cation to avoid that necessity. He 
said that the proposal permitting 
the FTC to “institute court proceed- 
ings to enjoin mergers” was “not a 
well-thought-out piece of proposed 
legislation”. 

Mr. Bergson replied that the fact 
that the Department of Justice was 
not proposing that it give prior ap- 
proval to mergers “does not mean 
that this Association should not go 
on record as opposing prior approv- 
al”. The bill requiring notification 
of a merger imposes a_ ninety-day 
waiting period, Mr. Bergson said, 
and that is unrealistic, and is too 
long a period of time. “Economic 
life doesn’t stand still. And it seems 
to me and to your Committee that 
if the merging companies are will- 
ing to take the risk of an antitrust 
suit, they should be permitted to do 
so. 


The House then voted to adopt 
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Resolution No. 2. 

Resolution No. 3 was adopted 
without further debate. 

Turning to Resolution No. 4, Mr. 
Bergson said that it had been pro- 
posed to give Clayton Act orders the 
same effect as Federal Trade Com- 
mission orders. The Section is op- 
posed to this, he said, “because Sec- 
tion 11 of the Federal Trade Com- 
mission Act states that until its or- 
ders have judicial sanction, they 
shall not be enforceable.” 

The House adopted the resolu- 
tion without further debate. 

Resolution No. 5 was adopted 
without debate. 


Board of Governors 


Secretary Stecher then reported for 
the Board of Governors. On his mo- 
tion, the House voted to approve 
amendments of bylaws of four Sec- 
tions: Insurance Law, Corporation, 
Banking, and Business Law, Patent, 
Trademark and Copyright Law, and 
the Junior Bar Conference. 

The House voted to approve the 
report of the Board of Governors. 
Among other actions, the Board no- 
ted that it has revised and simpli- 
fied the form of application for 
membership and has authorized re- 
vision of the procedure for process- 
ing applications. Lease of new quar- 
ters for the Washington office has 
been authorized, and a resolution 
has been adopted approving the De- 
fense Department’s Code of Conduct 
for members of the Armed Forces. 
Appointment of a Special Commit- 
tee on the Impact of Atomic Attack 
on Legal and Administrative Proc- 
esses has been authorized. The 
Board’s report also announced the 
following subject for the 1957 Ross 
Esssay Contest: “The Impact of Fed- 
eral Subsidies on State Functions”. 

The Chair then recognized John 
C. Satterfield, of Jackson, Mississippi, 
on a matter of personal privilege. 
Mr. Satterfield declared that some of 
the members of the House had re- 
ceived through the mail a “scurrilous 
pamphlet” containing numerous 
false statements, one of which stated 
that he, as President of the Missis- 
sippi State Bar Association and a 


member of the Board of Governors 
of the American Bar Association, had 
“advocated the use of the shotgun 
and torch as a method of maintain 
ing segregation”. “This is false and 
without any foundation of fact” M1 
Satterfield asserted. 


Section of Criminal Law 


The report of the Section of Crim 
inal Law was given by Walter P 
Armstrong, Jr., of Memphis, Tennes- 
see. Mr. Armstrong moved the adop 
tion of the following on behalf of 
the Section: 

Reso.tvep, That the American Bar 
Association approves and recommends 
the passage by Congress of the identi- 
cal Bills, S. 1480, H. R. 4930, and 
H. R. 4932, being bills to amend 
Chapter 235 of Title 18, United States 
Code, so as to provide for appellate 
review of sentences, on appeal by the 
defendent, in criminal cases. 

FurTHER ResoLvep, That the Sec 
tion of Criminal Law be, and it hereby 
is, authorized on behalf of the Ameri- 
can Bar Association to support and 
advocate the passage by Congress of 
the aforesaid bills by all appropriate 
means. 

Mr. Armstrong explained that 
this proposal originated with an ad- 
dress by Solicitor General Simon E. 
Sobeloff before the Criminal Law 
Section in 1954. 

Mr. Sobeloff himself was present, 
and spoke briefly in favor of the 
Section’s resolution. England has 
had review of sentences for fifty 
years, he declared, and the system 
works very well there. Frivolous ap- 
peals are discouraged by providing 
that an appellate court may increase 
a sentence as well as reduce it. 

The House then voted to adopt 
the resolution. 


Section of Mineral Law 


The following resolution sponsored 
by the Section of Mineral Law, was 
moved by Mr. Rhyne in the absence 
of a spokesman for the Section. The 
proposal was said to be noncontro- 
versial, and was adopted without 
debate: 


REso_vep, That the American Bar 
Association approves the principle set 
out in Bill S. 748, 84th Congress, First 
Session, introduced by Senator Russell 
B. Long of Louisiana and intended 
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to prohibit the United States from 
acquiring mineral interests in lands 
acquired by it except when necessary 
to serve the purpose for which such 
lands are acquired; and 

Be It FurtTHer REsotvep, That the 
American Bar Association approves, 
and recommends adoption by the Con- 
gress of the United States of this bill 
which expresses a need for the pro- 
tection of private property interests 
and the curtailment of unnecessary 
federal expropriation of such inter- 
ests; and 

Be Ir FurtHER Resotvep, That a 
copy of this resolution be sent to the 
President of the Senate, wherein the 
measure has already received unani- 
mous approval, and to the Speaker of 
the House of Representatives, wherein 
the bill is pending further hearings; 
and 

Be Ir FurtTHer Resotvep, That the 
Section of Mineral Law is directed 
and authorized to advocate the pas- 
sage of this bill in the Congress of the 
United States by all appropriate 
means, and to present the position of 
the Association and urge approval of 
the measure before the proper com- 
mittees of Congress. 


Legal Assistance for 
Servicemen 


Milton J. Blake, of Denver, Colo- 
rado, Chairman of the Committee 
on Legal Assistance for Servicemen, 
made a brief oral report for that 
Committee. He observed that, in 
spite of the “hassle” with the Judge 
Advocates General of the day be- 
fore, “as far as legal assistance is 
concerned, we have their full and 
complete co-operation and we hope 
that that will continue.” 


Peace and Law Committee 


Alfred J. Schweppe, of Seattle, 
Washington, Chairman of the Com- 
mittee on Peace and Law Through 
United Nations, reported that the 
Committee had one resolution, deal- 
ing with Association membership 
in the Nongovernmental Organiza- 
tions Groups of the U.N., about 
which it differed with the Section 
of International and Comparative 
Law. Mr. Schweppe said that both 
the Committee and the Section were 


agreed that the resolution was not 
important and both recommended 
that the resolution be re-referred. 
On Mr. Schweppe’s motion, the res- 
olution was so referred. 


Section of International Law 


On the motion of Victor C. Folsom, 
of New York City, the Section Chair- 
man of the Section of International 
and Comparative Law, the House 
voted approval of the amendment to 
the Section’s bylaws increasing its 
dues to $5.00. 

Mr. Folsom urged unsuccessfully 
that the House reconsider a resolu- 
tion adopted at the Philadelphia 
meeting relating to the Organiza- 
tion for Trade and Cooperation. He 
said that the grounds for opposing 
American adherence to that organ- 
ization were misstated in the reso- 
lution and were “ludicrous” on their 
face. Chairman Randall ruled that 
a motion to reconsider the matter 
was out of order. 


Unauthorized Practice 
Committee 


Thomas J. Boodell, of Chicago, 
Chairman of the Committee of Un- 
authorized Practice of the Law, 
made an oral report. Mr. Boodell 
said that the Committee had con- 
tinued to maintain close relations 
with state and local unauthorized 
practice committees and had devel- 
oped a program to better co-ordinate 
the activities of state and _ local 
bar groups. “We have a powerful 
group of laymen opposing us” he 
said, “and we respect their power 
and agility. The stakes are high. We 
have tried to be more than fair and 
broadminded in 
We believe 
plished over the years a good re- 
sult.” 


all our relations. 


that we have accom- 


Communist Tactics Committee 


Tracy E. Griffin, of Seattle, Wash- 
ington, said that in view of the late- 
ness of the hour he would not make 


House of Delegates 


an oral report for the Committee 
on Communist, Tactics, Strategy and 
Objectives of which he is a member. 
He urged the members of the House 
to read the Committee’s written re- 
port. 


Professional Relations 
Committee 

William J. Billings, 
Montana, Chairman of the Commit- 
tee on Professional Relations, stated 
that his report would be published 


Jameson, of 


in the April issue of the JOURNAL 
(see page 349.) 

Section of Labor Law 

Daniel P. 
Chairman of the Section of Labor 
Relations Law, asked the House to 
the Sec- 
make 
past Section Chairmen members of 
the Council of the Section without 


Loomis, of Chicago, 


approve amendments to 


tion’s bylaws which would 


the right to vote. 
Secretary Stecher, 

the Board of 

mended that the proposal not be 


speaking for 
Governors, recom- 
adopted. “It would create an unde 
sirable precedent to so enlarge the 
Council of a Section,” Mr. Stecher 
declared. The same result could be 
obtained, he suggested, by inviting 
former Chairmen to attend meetings 
of the Council. 

Mr. Loomis replied that the only 
difference between the Section and 
the Board was that the Section de- 
sired to honor its ex-chairmen by 
listing them as ex officio members 
of the Council whereas the Board 
thinks that should not be done. 

The House refused to approve 
the Section’s change in its bylaws. 


Section of Legal Education 
John M. Allison, of Tampa, Florida, 
moved that the House grant pro- 
visional approval to the Minneapo- 
lis (Minnesota) School of Law. This 
recommendation came from the 
Council of the Section of Legal Edu- 
cation and Admissions to the Bar, 
and was approved without debate. 
(Continued on page 391) 
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Cw LAW: The June issue of 
the Tulane Law Review included a 
“conférence” of ten articles on real 
action proceedings in various civil 
law jurisdictions. The civil law, be- 
cause of its Roman tradition, main- 
tains a heritage that distinguishes 
between suits based on ownership of 
immovables and those based on mere 
possession. The problems raised by 
these two types of rights—and the 
procedure for their vindication— 
present an interesting study in com- 
parison of laws. Those countries 
with advanced recording systems for 
ownership of immovables now find 
the possessory actions of relatively 
minor importance, but they remain 
very important in _ jurisdictions 
where the recording systems are not 
complete or where ownership of 
land is otherwise difficult of proof. 
The changes in the procedure and 
the underlying real rights, as pre- 
sented in these articles, gives an ex- 
cellent picture of the law as it devel- 
ops—here for a period of some 2000 
years. The person interested in com- 
parative procedure or interested in 
the improvement of procedural sys- 
tems will find these articles of great 
interest and value. (Vol. 29, No. 4, 
single issue price $2.50; write The 
Tulane University of 
New Orleans 18, Louisiana.) 


Louisiana, 


ComMERCIAL LAW: Henry P. 
Crawford is the author of two recent 
articles in the Tulane Law Review. 
In the April, 1955, issue of the Re- 
view Mr. Crawford discusses the 
C.1L.F. contract, the most widely used 


sales. The author discusses questions 
of performance of the contract, de- 
livery and title under the contract, 
the unpaid seller’s lien, marine in- 
surance as part of the contract, doc- 
umentation and financing of the 
contract, and inspection of goods 
and adjustments at destination. Sup- 
plementing this article Mr. Craw- 
ford has published in the February, 
1956, issue of the Tulane Law Re- 
“Practical 
Use of Documentary Credit Paper”, 


view an article entitled 


in which he discusses the variations 
banks and_ business- 
men require in an overseas contract 
of sale and what the courts have 


between what 


required. His article extensively dis- 
cusses the law and usage of letters of 
credit, the scope of the draft, the 
draft without recourse and the lia- 
bility of intermediate banks. These 
two articles, in combination, largely 
because they make available the law 
of other countries as well as of 
the United States, provide excellent 
guideposts for lawyers, banks and 
businessmen doing business by mari- 
time carriers with persons in other 
countries. (Vol. 29, No. 3, pages 396- 
130, April, 1955, issue, and Vol. 30, 
No. 2, February, 1956, issue, single 
issue price $2.50; write The Tulane 
University of Louisiana, New Or- 
leans 18, Louisiana.) 


Evwencz: Until I read the mag- 
nificent piece of Professor Charles T. 
McCormick, of the Texas 
School, in the May, 1955, issue of 
the Texas Law Review (Vol. 33, 
No. 5, pages 559-573, address Austin, 


Law 


medium for international maritime Texas, price $1.50), I had no idea 
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what was going on in the evidence 
field, even though it was my first 
teaching love. Under Judge Spencer 
A. Gard, of lola, Kansas, as chai 
man, a committee consisting of John 
Carlisle Pryor, of Burlington, Iowa, 
Judge Robert E. Woodside, of Hai 
risburg, Pennsylvania, Joe E. Estes 
Mason 
Ladd, of Iowa Law School, Profes 


of Dallas, Texas, Professor 


sor Maynard E. Pirsig, of Minnesota 
Law School, and Professor McCoi 
mick, have been busy since 1948 
drafting rules of evidence for the 
Commissioners on Uniform State 
Laws. They finished their work in 
August, 1953, when their rules were 
approved by the Commissioners and 
our Association. Approval by the 
American Law Institute followed in 
May, 1954. With this approval, Pro 
fessor McCormick expresses the hope 
that the rules will be adopted not 
only by the states but by the nation 
as well. 

In this article, Professor McCor- 
mick hits the high spots of what 
changes the rules make and he tells, 
interestingly, indeed, over how many 
and which dead bodies certain re 
forms were obtained. In the same 
issue Professor Roy E. Ray, of South- 
ern Methodist Law School, attacks 
the provisions in the rules respect- 
ing presumptions 
and the Uniform Rules of Evidence”, 
pages 588-602). It seems Professor 


(“Presumptions 


Ray is a “Thayer” man, which Pro 
fessor McCormick, Eddie Morgan 
and I are not. 

The West Publishing Company 
has published Charles T. McCor- 
mick’s new Hornbook on Evidence 
(774 pages, price $10 instead of the 
old $5). To the law student of today 
and to the practicing lawyer, Mc- 
Cormick replaces Wigmore as the 
leading authority in this field. It is 
good to know that McCormick has 
had a hand in the new evidence 
rules, and one can hope our Associ- 
ation will one day put them through 
as it did the Federal Rules, Civil 
and Criminal. 
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The School Segregation Cases 

Continued from page 317) 
is sought to be overturned, without 
their consent by a strained construc- 
tion of the equal protection clause of 
the Fourteenth Amendment and by 
an apparent disregard of Article I, 
Section 8, Subparagraph 18, of the 
Constitution, which provides: “The 
Congress shall have power to make 
all laws which shall be necessary and 
proper for carrying into execution 
the foregoing powers, and all other 
powers vested by this Constitution 
in the Government of the United 
States or in any department or 
officer thereof.” ‘ 

In Plessy v. Ferguson, 163 U. S. 
537, 16 S. Ct. 1138, decided by the 
United States Supreme Court in 
May, 1896, that Court said: 

The object of the [Fourteenth] 
amendment was undoubtedly to en 
force the absolute equality of the two 
races before the law, but, in the na- 
ture of things, it could not have been 
intended to abolish distinctions based 
upon color, or to enforce social, as 
distinguished from political equality, 
or a commingling of the two races 
upon terms unsatisfactory to either. 
Laws permitting, and even requiring, 
their separation, in places where they 
are liable to be brought into contact, 
do not necessarily imply the inferior- 
ity of either race to the other, and 
have been generally, if not universal- 
ly, recognized as within the compe 
tency of the state legislatures in the 
exercise of their police power. The 
most common instance of this is con- 
nected with the establishment of sep- 
arate schools for white and colored 
children, which have been held to be 


House of Delegates 

(Continued from page 389) 

Law Student Association 

Philip E. Smith, Jr., of New York 
City, President of the American Law 
Student Association, spoke briefly 
on the work of that organization. 
He mentioned in particular the 
‘Student Lawyer Journal, which has 
published five issues. 


a valid exercise of the legislative pow 
er even by courts of states where the 
political rights of the colored race 
have been longest and most earnestly 
enforced. . 

[We cannot accept the proposition 
that] the enforced separation of the 
two races stamps the colored race 
with a badge of inferiority. . . . that 
social prejudices may be overcome by 
legislation, and that equal rights can- 
not be secured to the negro except by 
an enforced commingling of the two 
races. . . . If the two races are to 
meet upon terms of social equality, it 
must be the result of natural affinities, 
a mutual appreciation of each other's 
merits, and a voluntary consent of in 
dividuals. 


“This end can neither be accom- 
plished nor promoted by laws which 
conflict with the general sentiment of 
the community upon whom they are 
designed to operate. When the gov- 
ernment, therefore, has secured to 
each of its citizens equal rights before 
the law, and equal opportunities for 
improvement and progress, it has ac 
complished the end for which it was 
organized, and performed all the func- 
tions respecting social advantages 
with which it is endowed.” [Quoting 
from People v. Gallagher, 93 N.Y. 
138]. Legislation is powerless to erad- 
icate racial instincts, or to abolish 
distinctions based upon physical dif 
ferences, and the attempt to do so 
can only result in accentuating the 
difficulties of the present situation. If 
the civil and political rights of both 
races be equal, one cannot be inferior 
to the other civilly or politically. If 
one race be inferior to the other so 
cially, the constitution of the United 
States cannot put them on the same 
plane. 


Until the recent decision of the 


Regional Meetings 


Charles S. Rhyne, of Washington, 
D. C., Chairman of the Committee 
on Regional Meetings, reported that 
the Association had had “outstand- 
ing’ regional meetings in St. Paul 
and New Orleans. He spoke of the 
meetings scheduled for Hartford, 
Connecticut, in April; Spokane, 
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present Supreme Court, that Court 








has adhered to the position that sub- 





























































stantially equal educational facili- 
ties furnished by the state for white 
and colored was not a violation of 
the equal protection clause of the 
Fourteenth Amendment. See Sweatt 
v. Painter, 339 U.S. 629, decided in 
1950; State of Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, de 
cided in 1938. 

In its singlemindedness and preoc- 
cupation in seeking to justify a rad- 
icaliy new construction of the equal 
protection clause of the Fourteenth 
Amendment so as to outlaw state seg- 
regated schools, it by-passed and 
overrode the much greater constitu- 
tional principles that the people are 
sovereign, that the national Gov- 
ernment has only specific powers 
delegated to it by the Constitution, 
and that all other powers reside in 
the states and the people. The Court 
has thus dealt a vital blow to the 
very heart and framework of our 
constitutional republic, which fits in 
with the pattern set in recent years 
of encroachment by the executive 
and judicial departments upon the 
rights reserved to the states and to 
the people by the Constitution. 
When, by this process, the Consti- 
tution is finally completely whittled 
away without a vote of the people 
or consent of the states, the dreams 
envisioned by some of the authors 
cited by the Court are ready for at- 
tainment, and then comes death to 


liberty in America. 


Washington, in May and June, and 
Baltimore, Maryland, in October. 
More than 13,000 people have at- 
tended regional meetings so far, he 
said, and these meetings have be- 
come “a permanent and oustanding 
feature of the American Bar Asso- 
ciation program”. 

The House adjourned sine die at 
1:15 P.M. 
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which that ingredient is absent, 
though restraint may be involved. 
Stated differently, the problem is 
when a punitive-correctional dispo- 
sition is appropriate and when a 
medical-custodial commitment is the 
only kind the law should allow. 

The traditional McNaghten rule 
resolves this problem solely in regard 
to the capacity of the individual to 
know what he was doing and to 
know that it was wrong. Absent these 
minimal elements of rationality, con- 
demnation and punishment are ob- 
viously futile and unjust. They are 
unjust because the individual could 
not, by hypothesis, have employed 
reason to restrain the act; he did not 
and he could not know the facts es- 
sential to bring reason into play. A 
madman, who chokes his wife be- 
lieving that he is squeezing lemons 
or is fighting off a murderous attack 
or that homicide is the command of 
God is plainly beyond reach of the 
restraining influence of law; he 
needs restraint but condemnation is 
entirely meaningless and ineffective. 

Thus the attacks on the McNaugh- 
ten rule as an inept definition of 
insanity or incomplete enumeration 
of its symptoms are entirely miscon- 
ceived. The theory of the rule is that 
these are, upon their face, cases in 
which reason can not operate and in 
which it is, therefore, totally impos- 
sible for individuals to be deterred. 
Moreover, the category defined by 
the rule is so extreme that to the 
ordinary man, burdened by passion 
and beset by large temptations, the 
exculpation of the persons it encom- 
passes bespeaks no weakness in the 
law. He does not identify such per- 
sons and himself; they are a world 
apart. 

The jurisdictions in which the 
McNaghten test has been expanded 
to include the case where mental dis- 
ease produces an “irresistible im- 
pulse” proceed on the same theory. 
They recognize, however, that cog- 
nitive factors are not the only ones 
that preclude inhibition; that even 
though cognition still obtains, men- 
tal disorder may produce a total in- 
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capacity for self-control. 


The McNaghten Test... 
The Code’s Proposals 


Our draft accepts the view that any 
effort to exclude the nondeterrables 
from strictly penal sanctions should 
take account of the impairment of 
volitional capacity, no less than of 
impairment of cognition; these are 
the twin components of capacity for 
self-control. It also accepts the criti- 
cism of the “irresistible impulse” 
formulation as misleading insofar 
as it may imply a restriction to 
sudden, spontaneous acts as distin- 
guished from insane propulsions 
that are accompanied by brooding 
or reflection. More than this, we 
have been persuaded by our psychi- 
atric consultants that to demand 
total impairment of capacity to 
know or to control places too large 
a burden on the inferential judg- 
ments of the psychiatric witnesses, 
who must assist in the administra- 
tion of the law. The schizophrenic, 
for example, is disoriented from real- 
ity; his disorientation is extreme; 
but it is rarely total. Most psychotics 
will respond to a command of some- 
one in authority within the mental 
hospital; they thus have some capaci- 
ty to obey a command. But this is 
very different from the question 
whether they have the capacity to 
conform to requirements that are 
not thus immediately symbolized by 
an attendant or policeman at the 
elbow. We think this is a difficulty to 
be met and that it can be met by not 
demanding that impairment of ca- 
pacity be total, by accepting the lack 
of substantial capacity as a defense. 
The formulation, then, and it was 
fashioned for us mainly by Judge 
Parker, is as follows: 


A person is not responsible for crim- 
inal conduct if at the time of such 
conduct as a result of mental disease 
or defect he lacks substantial capacity 
either to appreciate the criminality of 
his conduct or to conform his conduct 
to the requirements of law. 


To make certain that the principle 
is not applied to exculpate the or- 
dinary psychopath, who in our view 
presents a problem for correction, 





although some psychiatrists would 
call his conduct the result of a dis. 
ease, a second paragraph provides 
that the “terms ‘mental disease or 
defect’ do not include an abnormal. 
ity manifested only by repeated 
criminal or otherwise anti-social con- 
duct”. We think it necessary, in 
short, to exclude from the concept 
of disease, for this purpose, condi 
tions which can only be identified by 
the conduct that must be the conse 
quence of the disease for irresponsi 
bility to be established. 

You will observe that we rejected 
the formulation recently adopted by 
the Court of Appeals for the District 
of Columbia Circuit in Durham y. 
United States, 214 F. 2d 862, which 
holds responsibility negated when 
the unlawful act of the accused “was 
the product of mental disease or de- 
fect”. The difficulty with this formu- 
lation, in our view, inheres in the 
ambiguity of “product”. If inter- 
preted to lead to irresponsibility un- 
less the defendant would have acted 
as he did although he did not suffer 
from the disease or defect, it is too 
broad; an answer that he would 
have done so surely can be given 
very rarely if the accused suffers from 
an abnormality of any tangible di- 
mension. If, on the other hand, some 
tighter causal concept is involved, 
we think it necessarily reduces to 
the factors we have named and that 
it should be stated in the law; and 
in a jury case repeated to the jury. 

I shall not take the time to deal 
with the procedural provisions de- 
signed to facilitate the psychiatric 
testimony beyond stating that we 
think it vital to provide for an ex- 
amination by disinterested court- 
appointed doctors and to relieve the 
witness, when he gives the results of 
his study, from impediments to rea- 
soned exposition of his views. | 
should add also that we deem it vital 
that the irresponsible defendant be 
committed to a mental hospital, with 
adequate safeguards against improv- 
ident release. These matters are 
worked out in some detail and these 
provisions seem to win approval 
from both lawyers and psychiatrists, 
a result that is as welcome as it is 
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surprising to us all. 

Sentencing and the Treatment of 
Offenders. I have reserved to last re- 
porting our main submissions on the 
sentencing and treatment of offend- 
ers, though we have given more at- 
tention to this aspect of the subject 
than to any other problem in the 
field. Here we proceeded very cau- 
tiously indeed. Paul Tappan’s sur- 
veys made dramatically evident the 
wide disparities in present law and 
practice upon all the points that are 
involved: the nature of the sen- 
tences that are required or permit- 
ted and imposed upon conviction of 
particular offenses; the statutory 
grounds of aggravation or of miti- 
gation; the extent to which a sen- 
tence of imprisonment is fixed or 
indeterminate; the extent to which 
probation may be used; the varying 
responsibilities of courts and of ad- 
ministrative agencies in the deter- 
mination of the length of an im- 
prisonment and methods of release; 
finally, and certainly no less impor- 
tant, the prevailing views as to the 
goals of sentencing and treatment 
held by the many diverse groups 
that are concerned. 

Let me speak first about the goals. 
There are some in our society who 
view this as a very simple matter, 
conceiving punishment to be a base, 
unworthy purpose which, however, 
is asserted to embody the sole ob- 
ject of the law. Reformation, on the 
other hand, is adduced as the noble, 
worthy object of the other disci- 
plines and agencies concerned with 
crime prevention. The conclusion 
that is often derived from these 
premises is that the legal system 
should remove the courts entirely 
from responsibility for sentence, 
vesting all authority for dealing with 
offenders on conviction in a board of 
experts or within the officers and or- 
gans of correction. 

We have, of course, rejected this 
simplistic view. The object of the 
law is not to punish crime but to 
prevent it; this surely is and ought 
to be the primary objective of the 
legislature when it passes a law de- 
claring conduct to be criminal. Inso- 
far as dispositions have a punitive 


ingredient, added to the formal con- 
demnation incident to a conviction, 
that ingredient is not an end, it is a 
means to the deterrence of the 
crime. But if deterrence is a goal 
that can not be excluded from at- 
tention, it is surely not the only 
goal. So also is restraint of the of- 
fender, so long as there is danger 
that he will commit another crime, 
and so, of course, is anything that 
can be done to promote his reform 
and rehabilitation. These too are 
means to the end of crime preven- 
tion, and it is a welcome sign of the 
humanity of our society that empha 
sis on the reformative purpose has 
steadily increased in recent years. 
We think, however, that the goals 
of any valid system must embrace all 
three objectives, presenting problems 
of great difficulty when a_ choice 
among them must be made. Nor is 
this all, for it is surely part of the 
objective, human nature being what 
it is, to safeguard all offenders 
against arbitrary or excessive pun- 
ishment and to take adequate ac- 
count of differences among them by 
a just individualization in their 
treatment. It is essential, therefore, 
that the law should differentiate 
among offenses for the purposes of 
sentence and of treatment, seeking 
so far as possible to make discrim- 
inations that reflect important dif- 
ferences in harmfulness of conduct 
and the consequent importance of 
deterring it, in the probable future 
dangerousness of the _ individual 
whose conduct is involved and the 
likelihood of a constructive change 
of tendency, or in public demand 
for sanctions so inexorable that it 
cannot wisely be denied. 


Treatment of Offenders... 
Five Main Conclusions 


Viewing the problem in these terms, 
our main conclusions are as follows: 

1. We think it vital to attack the 
anarchy of sentencing to prison 
terms that derives partly from the 
number and variety of statutory pro- 
visions upon this subject in most of 
our jurisdictions. To this end, we 
would establish for the purposes of 
sentence three degrees of felony, 
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carrying as maxima, respectively, im- 
prisonment for life, for ten and for 
five There is, of course, an 
arbitrary element involved in the 


years. 


selection of precisely three decisive 
categories, but we have thus far felt 
no need for more and less would 
plainly not be adequate. Putting 
capital offenses to one side, we think 
it both desirable and possible to 
limit the legislative function to dis- 
tributing the major crimes among 
such narrow categories, rather than 
to fix upon the multitude of differ- 
ent figures that most systems now re- 
veal. Too many distinctions of this 
order simply reduce the force of all, 
producing inequalities that are un- 
just and an impediment to the 
administration of correction. 

2. We think that prison sentences 
for felony ought to be indeterminate 
in all cases, with a substantial spread 
between the minimum and maxi- 
but that the maximum for 
offenses should not be in- 
ordinately high. When it is, it has 
small practical utility and offers dan- 
ger of abuse. Thus we would classify 
very few crimes as felonies of first de- 
gree, with maximum of life imprison- 
ment. 


mum, 
most 


While we would fix the maximum 
by statute, we would give the court 
some power to control the minimum, 
within the narrow range of 1-2 years 
for the third degree of felony, where 
the maximum is 5, of 1-3 years for 
second degree, where the maximum 
is 10, and 1-10 years for the first 
degree, where maximum is life. And 
in all cases (capital crimes apart) , 
we would empower the court to for- 
go imprisonment by suspending sen- 
tence or sentencing to a fine or tc 
probation or to both. 

3. The prison sentences I have 
described are what we call the ordi- 
nary terms. We think that distinc- 
tion should be drawn between these 
terms and an extended term for the 
same crimes, based on special circum- 
stances concerned largely with the 
character of the offender. We would 
authorize (but not require) the 
court to sentence to an extended 
term on any of four findings: (1) 
that the defendant is a persistent 
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offender, whose commitment for an 
extended term is necessary for pro- 
tection of the public; (2) that he is 
a professional criminal; (3) that he 
is a dangerous, mentally abnormal 
person found on psychiatric exami- 
nation to present a serious danger to 
others; (4) that he is a multiple 
offender, whose crimes were so nu- 
merous that consecutive sentences 
for them all would be longer than 
the extended term. When an ex- 
tended term may be imposed, the 
court would have the power to con- 
trol the maximum as well as mini- 
mum, as follows: for third degree 
felonies, 1-3 to 5-10 years, for second 
degree 1-5 to 10-20, for first degree 
10-20 to life. Thus even here we give 
some weight to the nature of the 
offense for which the prisoner has 
been convicted; and, no less import- 
ant, we maintain the court’s discre- 
tion, hoping thereby to avoid the 
errors which have almost nullified 
habitual offender laws in jurisdic- 
tions where they now obtain. 

4. We seek to promote the use of 
pre-sentence investigation and report 
by requiring the report on all felony 
convictions, a goal we think it 
should be possible for our adminis- 
tration to attain. Moreover, we take 
account of the intrinsic difficulty of 
judicial sentencing, that it is based 
at best upon a limited opportunity 
to study the offender, by providing 
that a sentence of imprisonment for 
felony shall be deemed tentative for 
one year after custody commences— 
but only to this limited extent: that 
if the study and classification of the 
prisoner by the correctional author- 
ities leads the commissioner to the 
conclusion that the sentence of the 
court was based on a misapprehen- 


sion as to the history, character or 
physical or mental condition of the 
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offender, he shall file a report of his 
conclusions and petition for resen- 
tence in the sentencing court. This 
moves somewhat in the direction 
proposed by the Committee on Pun- 
ishment for Crime of the Judicial 
Conference, under the chairmanship 
of Judge Parker, while meeting, we 
believe, the main objections to the 
specific plan that the committee 
urged. We should not expect many 
applications for resentence under 
such a scheme; but there will cer- 
tainly be cases where the court has 
sentenced to extended term, unneces- 
sarily in the view of the correctional 
authorities, or where the commis- 
sioner believes that such a sentence 
should have been imposed, and here 
especially we think it should be pos- 
sible for such an application for 
resentence to be made and be con- 
sidered by the court. 

5. Within the limits of the inde- 
terminate sentences I have specified, 
we think release ought to be gov- 
erned by a board of parole, estab- 
lished in but independent of the 
department of correction. Although 
the Institute in 1940 recommended 
the Authority Plan for dealing with 
the young offender, combining in 
one agency responsibility for custo- 
dy, treatment and release, and there 
has been experience with such a plan 
most notably in California, we have 
been led to the conclusion that ad- 
judicative functions should be sepa- 
rated from concern for custody and 
treatment. Thus we believe that the 
department should determine the 
offender 
shall be placed, with right to transfer 
him among facilities, that it should 
be charged with the duty of ap- 
praising the individual and the shap- 
ing of his program, but that release 


institution in which the 


decisions—within the limits of the 
sentence and reduction for good 
time—should be the responsibility 
of an independent board of parole. 
We take this view, incidentally, with 
respect to youthful offenders as well 
as the adults. We think that all re 
moreover, be upon 
parole—and the plan we are working 
to develop would reverse the way in 
which the period of supervised re- 
lease is calculated. That period, in 
our opinion, should be fixed at some 
proportion of the time spent in the 
institution, so that the worst risks 
held the longest time will have the 
longest supervision rather than the 
shortest, as is now the case. This will 
not be a popular reform with long- 
term convicts but its logic seems to 
us quite unassailable. We also are 
concerned to try to formulate cri- 
teria to guide release decisions and 
we have made some progress toward 
that end. 

The framework that I have de- 
scribed is offered as a means to the 


leases should, 


sound distribution of responsibility 
and among legislature, 
organs of correction, 
taking account of the judgments 
each is best equipped to make, given 
the time when it must act, the nature 
of its action, the type of information 
that it has available for judgment 
and the dangers of unfairness or 
abuse. If we have erred in the de- 
tails, we do submit at least that the 
philosophy is right. 

Upon this, as on all phases of 
our work, we earnestly solicit not 
alone the profession’s interest but 
its candid and severest criticism. For 
only by the interplay of many minds 
on this neglected but important sub- 
ject, can we advance towards the ob- 
jective we all cherish: the improve- 
ment of the law. 
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The McCarthy Censure Case 
Continued from page 332) 

lution of censure for an offense com- 

mitted against the 82nd Congress. 
Senator McCarthy, in effect, moved 
for the dismissal of these charges in 
limine at the hearings.? We advised 
the Select Committee that: 

1. The power to censure is not based 
solely on the power to punish for dis- 
orderly conduct, but is based also on 
the inherent power of all free legisla- 
tive bodies, the power of the Senate to 
make its own rules, its power to deter- 
mine the qualifications of its Members, 
its power to expel, and the implica- 
tions of the Constitutional provision 
that for any speech or debate a Mem- 
ber shall not be questioned in any 
other place.8 

2. The power to censure may be, but 

is not always, the exercise of the pow- 

er to punish for contempt, and there- 
fore the rule that a legislative body 

may not punish one who is not a 

Member, after the body has ad- 

journed, is not applicable.® 

3. The Senate is a continuing body,1° 

and for this reason alone the conten- 

tion is unsound. 

4. The Supreme Court has never dis- 

cussed, much less attempted to limit or 

define, the power of the Senate to cen- 
sure a Member. 

In its report to the Senate, the 
Select Committee unanimously rec- 
ommended that Senator McCarthy 
should be censured because of the 
facts found in two of the five origi 
nal categories.'' The first involved 
the Senator’s conduct with reference 
to the Subcommittee on Privileges 
and Elections, in failing to appear 
before that committee to answer seri 
ous charges reflecting on his person- 
al character and official activities, 
and in severely criticizing the mem 
bers of that committee and obstruct- 
ing its work. The second involved 
his conduct toward General Zwicker 
when the latter appeared as a wit- 
ness before the Senator in New York, 
on February 18, 1954. The charge 
was that General Zwicker had been 
ibused as a witness, held up to pub- 
ic ridicule and condemned for obey- 
ing orders which he could not con 
trol. 

The report of the Select Commit- 
been generally 
throughout the nation as a states- 
man-like and lawyer-like document. 


ee has accepted 








The facts were found meticulously 
in the manner of findings in an 
equity proceeding, together with the 
conclusions of law relating to each 
of the five categories. The entire in- 
quiry involved questions of senatori- 
al standards and ethics. Each of the 
distinguished members of the Select 
Committee had deep affection for 
the Senate and its traditions, and a 
firm and devoted conviction that the 
integrity of the Senate is one of the 
keystones essential to the preserva- 
tion of the American Republic. It is 
consistent with their personal char- 
acters that they chose the “high 
road” of those who accept public 
office as a dedication to public serv- 
ice, instead of the “low road” of 
ephemeral politics. 

The Senate debate began in the 
same tense, super-charged atmos- 
phere that pervaded the hearings. 
On the first 
placed on the desk of each Senator, 


morning, there was 
a large colored pamphlet, contain 
ing excerpts from The Daily Work- 
er, urging in headlines visible from 
the gallery, “Throw the Bum Out”. 
This 


theme that to oppose the junior Sen- 


continued the ever-recurring 
ator from Wisconsin in any manner 
was to do the work of Communists 
and subversives. 

In presenting the report, Senator 
Watkins stated that the work of the 
Select 
was completed, that they did not 


members of the Committee 
consider themselves prosecutors not 
those having the burden of proof 
and that it was for the Senate itself 
to decide the issue.12 When Senator 
Watkins completed his presentation 
on November 10, Senator McCarthy 
immediately subjected him to a long 
series of multiple questions which 
compelled the chairman to defend 
himself, the Select Committee and 
its work. The practicalities of the 
situation soon placed the six mem- 
bers of the Select Committee in the 
position where each was required to 
defend and explain the report. They 
did so in speeches which were forth 
right, eloquent and at times moving, 
in keeping with the great traditions 
of the Senate. They resisted the per- 
sistent and blistering attack of the 
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hard core of McCarthy supporters 
in such effective fashion as to make 
censure inevitable. To this must be 
added the mistakes of the oppo- 
sition. Sharp criticism replied to 
efforts of Attacks in 
personam responded to effective ar- 
gument of more than acceptable le- 
gal standards. Any discussion of the 


conciliation. 


Senator’s conduct, no matter if un- 
denied, was met by the contention 
that those who opposed him were 
the “unwitting handmaidens” of the 
Communist Party. The repeated as- 
sumption that the Senate of the 
United States, and the millions of 
Americans interested in the proceed- 
ings, were incapable of understand- 
ing the issue, was appalling in its 
implications. 

Very few Senators, other than the 
members of the Select Committee, 
spoke in favor of the report. Partici- 
pation in the debate was a matter of 
judgment, in view of the roll-call 
that would inevitably record the po- 
sition of each member of the Senate. 

Senator Welker, of Idaho, assumed 
the leadership of the McCarthy de- 
fense in the Senate debate. Most of 
the twenty-two Senators who voted 
against censure made statements or 
arguments in explanation or support 
of their views. Some, like those of 
Senator Butler, of Maryland, Sena- 
tor Martin, of Pennsylvania, Senator 
Goldwater, of Arizona, and Senator 
Brown, of Nevada, were similar to 
appellate court arguments and di- 
The 
principal points made in the argu- 


rected to the issues involved. 
ments Opposing censure reveal both 
the overtones of and the precise 
questions in the debate. 

It was argued that the real object 
in urging censure was to destroy Sen- 
ator McCarthy because of his work 
against Communists and subversives. 
Others contended that approval of 
the Report of the Select Committee 
would weaken the Senate Commit- 
tees charged with the responsibility 


7. Hearing Record, pages 17, 18. 

8. Hearing Record, pages 542, 543, 544. 

9. Hearing Record, page 542. 

10. Hearing Record, pase 542; “Senate Rules 
and the Senate as a Continuing Body”, Sen. 
Doc. No. 4, 83d Cong. Ist. Sess.; Report pages 
20, 21. 

11. Report, ge 67. 

12. Conc. Rec. November 10, 1954, pages 
14792 and 14812 
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of exposing disloyalty and destroy 
the investigative power of the Sen- 
ate; that to vote for censure would 
impose an unwise and unnecessary 
code of senatorial conduct; that a 
Senator should not be censured for 
conduct in a preceding session, since 
this could not constitute legal con- 
tempt, even if the conduct brings the 
Senate into disrepute; and that the 
Senate should not adopt a rule that 
a Senator must not impugn the mo- 
tives or reflect upon the personal 
characters of individual Senators re- 
sponsible for official action. It was 
also contended that to impose cen- 
sure would constitute a serious viola- 
tion of the right of free speech, and 
the infliction of punishment ex post 
facto, and that never in the history 
of the Senate had a Senator ever 
been censured under similar circum- 
stances. At the request of the Select 
Committee, we prepared answers to 
each of these contentions, some of 
which answers must seem obvious. 
During the lengthy Senate debate, 
Senator McCarthy contended that 
he was justified in vigorously criticiz- 
ing and condemning the actions of 
the Gillette-Hennings Subcommittee. 
Those Senators who opposed cen- 
sure generally argued that whether 
or not Senator McCarthy was justi- 
fied, it would be unwise to restrict 
future freedom of conduct on the 
part of any Senator and there were 
no binding precedents making such 
conduct censurable. It was apparent, 
however, that the large majority of 
the Senate considered the facts 
found by the Select Committee with 
reference to Senator McCarthy’s con- 
duct toward the Gillette-Hennings 
Subcommittee to be sufficient for cen- 
sure. The situation was different with 
reference to the Zwicker specifica- 
tion. The facts found by the Select 
Committee established that General 
Zwicker had received unusually 
harsh treatment, but that entire in- 
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cident involved the question of the 
promotion or advancement and hon- 
orable discharge of Major Peress. 
The general feeling in the Senate 
was that the Army had been serious- 
ly at fault in the Peress case, that the 
case had not been explained fully, 
that Executive Orders restricting of- 
ficial testimony were too rigorous, 
that censure upon this count would 
tend to give formal approval to 
the “military caste”. Some observers 
thought that insistence upon inclu- 
sion of this charge might jeopardize 
adoption of any resolution at all. 
These, of course, are my own impres- 
sions on a matter which must rest 
on the personal opinion of the ob- 
server. 

As might have been expected, 
counsel for the Select Committee did 
not escape attack. During the hear- 
ings, Senator McCarthy accused us 
of leaking to the press his charge 
of partiality against Senator John- 
son, of Colorado, made in Executive 
Session. When the hearings closed, 
Senator McCarthy demanded that 
new and impartial counsel assist the 
Select Committee in the preparation 
of the report and in the evaluation 
of the evidence. During the Senate 
debate, we were accorded floor privi- 
leges to assist the Select Committee. 
In the course of the debate, Senator 
McCarthy termed us “prosecuting at- 
torneys”, charged us with giving a 
“phony wire” to the press, argued 
that we had suppressed important 
evidence, and asked the Senate to 
have us investigated by the Depart- 
ment of Justice. 

On November 4, Senator McCar- 
thy referred to the Senate session as 
a “lynch bee”. He continued his at- 
tack on the Select Committee, charg- 
ing that the Communist Party had 
made it “its unwitting handmaiden”’. 
He gave a statement to the press that 
Senator Watkins had refused to an- 
swer questions and that this was “the 


most unusual, most cowardly thing 
I've heard of’. In Senator McCar- 
thy’s speech, not delivered in the 
Senate, but inserted in the Con- 
gressional Record and_ broadcast 
throughout the land, he said: 


In the course of the Senate debate, | 
shall demonstrate that the Watkins 
Committee has done the work of the 
Communist Party, that it not only co 
operated in the achievement of Com- 
munist goals but that in writing its 
report it imitated Communist methods 
—that it distorted, misrepresented, and 
omitted in its effort to manufacture a 
plausible rationalization for advising 
the Senate to accede to the clamor for 
my scalp. 


” «6 


No one can “distort”, “misrepresent” 
and “omit” in order to “manufacture 
a plausible rationalization”, unin- 
tentionally. This was a broad charge 
of evil intent against six Senators 
whose loyalty, high character and 
meticulous respect for law and order 
have never been otherwise ques- 
tioned. The words would have been 
better unspoken, even though pas- 
sion, or a sense of the dramatic, 
urged their utterance. They sig- 
nalled the inevitability of censure. 
They gave to Senator Watkins the 
opportunity to make a great speech 
on November 16, filled with emotion 
and sincerity, urging the Senate to 
take the “high road” of senatorial 
dignity, conduct and responsibility. 
At its conclusion, there was a burst 
of applause from the floor as well as 
the galleries. As trial lawyers know 
from experience, sometimes cases 
are won, or victory is facilitated, not 
by our own efforts, but by the mis- 
takes of the opposition. Edward B. 
Williams, who represented Senator 
McCarthy throughout the censure 
proceedings, impressed us with his 
wide experience and his ability and 
fairness. If, at times, it was obvious 
that the proceedings were beyond 
the control and against the advice of 
the lawyers present, this should not 
have been unexpected. Lawyers do 
like to be in firm command of the 
proceedings in which they partici- 
pate, and, at Washington, it is some- 
times difficult to appreciate that the 
field is not a courtroom and that the 
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rules of play are somewhat different. 

On November 29, Senator Mc- 
Carthy asked the Senate for an early 
termination of the debate. He apolo- 
gized for some of the words he had 
used, although insisting he had no 
cause to retract the ideas he had 
sought to express. This partial con- 
fession and avoidance came late in 
the proceedings. It was my definite 
impression that had this approach 
been adopted at the opening of the 
hearings before the Select Commit- 
tee, and maintained in a fair, even 
though vigorous manner, the result 
might have been different. 

During the debate on- the floor, 
the Senate eliminated the Zwicker 
count and substituted an amendment 
proposed by Senator Bennett, of 
Utah. This amendment provided for 
the censure of Senator McCarthy for 
matters arising after the report of 
the Select Committee had been filed. 
These matters were Senator Mc- 
Carthy’s reference to the Senate ses- 
sion as a “lynch bee’’; his description 
of the Select Committee as “unwit- 
ting handmaidens” of Communism; 
and his reference to Chairman Wat- 
kins’ “cowardly” conduct during the 
debate. 

At the conclusion of the Senate 
debate, the Senate adopted by a vote 


The Practice Court 
(Continued from page 336) 


The firm prosecuting the action 
is expected to do so with all the 
diligence the case may require. Both 
litigating firms take such steps in- 
cluding available demurrers, mo- 
tions, provisional remedies and dis- 
covery proceedings, as are deemed 
desirable in order to bring the case 
to a successful judgment as soon as 
practicable. Counsel are governed, 
insofar as time and other procedural 
requirements are concerned, by ap- 
plicable statutes and rules of the 
court in which the action is filed. 

In addition to their services as 
members of the “U.C.L.A. Bar”, 
members of the class double in the 
roles of jurors, clerk of court, bailiff, 
etc. After members of the third-year 
class have served their turn as jurors, 








of sixty-seven to twenty-two a resolu- 
tion revised and reworded to incor- 
porate the specification relating to 
Senator McCarthy’s alleged miscon- 
duct toward the Gillette-Hennings 
Subcommittee, and the specification 
of alleged misconduct contained in 
the Bennett Amendment. Both these 
specifications concerned acts of mis- 
conduct relating to Senate commit- 
tees and Senate activities. Interfer- 
ence with and obstruction of a 
Senate committee, and personal at- 
tacks upon the members of a com- 
mittee performing the work of the 
Senate, were deemed conduct inter- 
fering with the legislative processes 
of the Senate, as well as conduct 
bringing the Senate into disrepute. 
It can scarcely be contended that 
these bases were insufficient to sup- 
port censure. 

When the original censure resolu- 
tion was referred to the Select 
Committee, a fair estimate of the 
parliamentary situation would have 
supported the conclusion that the 
Senate believed no censure should 
be considered until after a judicial 
hearing to determine the facts. The 
post-hearing conduct of Senator Mc- 
Carthy toward the Select Committee 
and toward the Senate itself, induced 
the Senate to pronounce censure, 


second-year and first-year men are 
called to give them a foretaste of 
experience in practice court. 

All litigation progresses regularly 
through appropriate “ 
tion” and 


law and mo- 
stages, 
court sessions are held in order to 


“discovery” and 
deal with those matters as they arise 
under applicable statutes and rules. 
Professor Van Alstyne regularly sits 
as judge on weekly motion days, 
hearing all manner of demurrers, 
motions to strike, applications for 
injunction and other provisional re- 
medies, as the cases progress to issue 
during the fall semester. 

The ordinary case is expected 
reach issue and be ready for setting 
for trial not later than the begin- 
ning of the spring semester. 
cases, if not 


These 
dismissed for 
one reason or another, are regularly 


sooner 
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in part, without any hearing at all, 
if by “hearing” is meant a proceed- 
ing to take testimony to determine 
an issue of fact. There was no denial 
of the facts charged in the Bennett 
amendment, most having occurred 
in the presence of the Senate itself. 

The conclusions would seem to be 
that in censure cases the Senate will 
provide for a quasi-judicial hearing 
where the facts must be determined 
or where there is an issue concern- 
ing them. Where there is no issue of 
fact, the Senate may act upon cen- 
sure with only the usual parliamen- 
tary debate. 

The entire experience was inter- 
esting and rewarding. We returned 
to our usual work of country lawyers 
with increased admiration for “the 
greatest deliberative body in the 
world”, and grateful for the oppor- 
tunity to see government at high 
levels behind the scenes. 


set for trial. 

Thus the trials during the second 
semester are of cases which the stu- 
dents themselves have brought to 
issue during the first semester. For 
obvious reasons this cannot be so 
with respect to trials held during the 
fall semester. These of necessity must 
be of cases brought to issue by the 
class of an earlier year. So some 
members of the class have the ex- 
perience of being substituted into a 
case prepared by others, and of prof- 
iting if possible by their predeces- 
sor’s mistakes, pleading and other- 
wise. 

The trial itself is presided over 
by an experienced judge of the juris- 
diction in which the action pends. 
Thus an acting judge of the Los 
Angeles Municipal Court presides 
over a case tried in the “U.C.L.A. 
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The Practice Court 


Municipal Court’, in precisely the 
same way as if it were being held on 
Wednesday in his own court, instead 
of Saturday morning in practice 
court. Procedurally, then, the trial 
proceeds with fidelity except for the 
addition of the adverbial phrase 
“and fictitiously” following the ad- 
verb “solemnly” to each oath as ad- 
ministered. 


The Practice Court. . . 
The Local Ground Rules 


In short, we endeavor to try cases 
in the U.C.L.A. Practice Court in 
the same way as the cases would be 
tried in every-day life in a court 
of competent jurisdiction. However, 
since each case is scheduled for a 
maximum of four trial hours, cer- 
tain limitations must be imposed in 
the interest of saving time. Accord- 
ingly, the following special “time 
rules” have been deve!oped: 

(a) In selection of the jury, each 
side is limited to two peremptory 
challenges. It is expected that selec- 
tion of the jury in any case will be 
completed within fifteen minutes; 


(b) In the examination of each 
witness, counsel are limited to a 
maximum of twenty minutes on di- 
rect (including redirect) examina- 
tion, and to ten minutes on cross 


(including recross) examination. 
Time consumed in arguing objec- 
tions to evidence, and that taken 
by remarks or questions of the pre- 
siding judge, are included in com- 
puting the total; 

(c) Each side is limited to three 
witnesses; 

(d) At the commencement of the 
trial, each side identifies its wit- 
nesses, who then retire to the jury 
room. The bailiff escorts each wit- 
ness from the jury room to the wit- 
ness stand as he is called. Unless 
counsel reserves the right to recall 
a witness (which is permitted only if 
the allotted time for examination has 
not been used up), he will be ex- 
cused at the conclusion of his testi- 
mony, and may join the audience; 

(e) Every effort is required of 
trial counsel to conclude the pres- 
entation of evidence within 3% 


hours and to conclude the trial with- 
in 4 hours. Closing arguments are 
restricted to a maximum of ten 
minutes. 

The file in the case is delivered to 
the chambers of the visiting judge 
not later than Wednesday preceding 
the Saturday for trial, and the judge 
is invited to make any orders he 
may deem appropriate to keep the 
proceedings within the suggested 
time limits. 

Following the close of the evidence 
and return of the verdict or the de- 
cision of the court, as the case may 
be, the visiting judge and advisory 
counsel are invited to give the class 
such critique of the trial as they may 
think fit. These “post-mortems” find 
a highly receptive audience. 

After the conclusion of each trial, 
counsel is expected to pursue any 
appropriate post-trial procedures, in- 
cluding those relating to findings of 
fact and conclusions of law, judg- 
ments, post-trial motions, costs and 
executions. 

Within ten days following trial, 
each participating firm serves upon 
the opposing firm and files with the 
Clerk a critique of the trial, which 
includes: 

(a) A criticism of the presenta- 

tion of plaintiff's case; 

(b) A criticism of the presenta- 

tion of defendant's case; and 

(c) A statement of whether, in 

counsel's opinion, any grounds for 

appeal exist, together with a brief 
explanation thereof, citing perti- 
nent authorities. 

While the students appear to gain 
much by watching and listening, the 
experience they really count is the 
doing—selecting the jury, making the 
opening statement, examining a wit- 
ness, interposing an objection sus- 
tained, arguing the facts and the law. 

Each trial reveals some interesting 
product from the combination of 
much preparation with no experi- 
ence. The direct examination of a 
witness begins, with written-out 
questions and previously rehearsed 
answers. And here it would profit 
any advocate, especially one who in- 
clines to lean a bit heavily on ex- 
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perience alone, to see what sincere 
preparation and application by law. 
yer and witness—both sans experi- 
ence—can accomplish in the way of 
admirable courtroom performance, 

As the heat of trial rises, one no- 
tices that self-consciousness of coun- 
sel diminishes, while mental agility 
increases. All the preparatory effort 
has been directed toward a model 
trial. Embarrassments or mistakes at 
Bar appear to teach much more than 
hours of lecture. Days of listening 
and watching others have faded 
away, but the negligence of Mrs. 
Murphy in making her chowder is 
not forgotten. And the remembrance 
of “If I'd only . . . we might have . . .” 
always breeds improvement. 

It is unnecessary to point out that 
the course is not intended to ac 
complish a metamorphosis of the 
law student into a polished trial law- 
yer and experienced practitioner, 
but rather to give him a foundation 
and a modicum of self-assurance— 
to afford him the opportunity, if you 
please, to experience that first-trial 
stage fright (which surpasseth all 
others!) in the law school before his 
classmates, instead of in a real-life 
courtroom before his client. 

By actually drafting pleadings, mo- 
tions, affidavits, and points and 
authorities; by actually interviewing 
witnesses, taking depositions, nego- 
tiating with opposing counsel for 
stipulations, and arguing demurrers 
and motions; by actually planning 
the tactics and strategy of a trial and 
then carrying those plans into execu- 
tion in the trial courtroom—in short, 
by living through a realisitic litiga- 
tion experience—the U.C.L.A. stud- 
ent-lawyer can approach his forth 
coming legal career without the 
trepidation of many of his predeces- 
sors at the bar. 

A course in trial practice is much 
like learning to speak a foreign lan- 
guage. As a French professor once 
said, “You have a sufficient back- 
ground in French so that when you 
go to Paris you will speak the lan- 
guage fluently in a short time. It’s 
at least a good start.” And, after all, 
that is just what the finishing law 
student needs—a good start. 
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Libraries appraised and bought. Nationa Law 
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THOMAS LAW BOOK COMPANY PUBLISH. 
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FOR SALE. COLLECTOR'S ITEM. U. S. 

Supreme Court Reports, Original Single Vol- 
ume Edition, Volumes 1-345. Vols. 6, 7 and 8 
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1817. Uniform blue buckram binding, excellent 
condition. Write best offer, Librarian, Lord, 
Bissell & Brook, 135 South La Salle, Chicago 
3, Illinois. 





FREE—YOURS FOR THE ASKING—“MEDI. 

cine and the Law”, a 16-page bibliography of 
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Practitiener. Central Book Co. Inc., 261 Broad- 
way, New York 7, N. Y. 
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HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





BEN GARCIA, EXAMINER OF QUES 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729. 





CHARLES SCOTT, DOCUMENT EXAMIN- 

er. Author: “Photographic Evidence”. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualified wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri. Telephones: Of- 
fice—VIctor 2-8540, Residence—Nlagara 2-3246. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 
ton. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh 
Pa. Phone ATlantic 1-1911. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al- 
terations, etc. Portable laboratory equipment. 
Reports. Exhibits, Experienced, qualified witness. 
Member ASQDE. Manhattan Bank Bldg., Jack- 
son 6-4321. 





DR WILMER SOUDER, CONSULTANT. 

REPORTS, EXHIBITS, TESTIMONY. 30 
years’ experience in State and Federal Courts. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050 





KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 





GEORGE G. SWETT, ST. LOUIS, MIS- 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
imers. 


E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations. 
Special test plates made to show differences or 
similarities in TYPEWRITING and HAND- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultra violet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 








HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents. 40 
years’ experience. (Charter member ASQDE. 
George B. Walter. Associate. Phone: CEntral 
6-5186. 100 North La Salle Street, Chicago 2 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, interlineations, 
substitutions on wills, deeds, contracts, books of 
account, and al! kinds of documents. Suite 1408, 
134 North La Salle Street, Chicago 2, II. 
Telephone: CEntral 6-1050. 
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LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 
Our fourth reprinting of 
this useful pamphlet 
Price 50 cents with order 


Copies may be secured from 


AMERICAN BAR 
ASSOCIATION JOURNAL 
1155 East 60th Street 
Chicago 37, Ilinois 








PATENT AND/OR ADMINISTRATIVE Law 

position desired. B.S.E.E. and L.L.B. Ag. 
mitted most Federal Courts and agencies. Fiye 
years plus, E. E. experience. Six months large 
corporate Patent Dept. Prefer private firm or 
small corporation with opportunity for respon. 
sibility. Box 6A-1. 





BANK VICE-PRESIDENT, RECENTLY Re. 

tired from Los Angeles, California statewide 
bank following 40 years’ banking and legal! ex. 
perience. Excellent health. Desires connection 
investigating, supervising or managing property 
of any kind or other interests in any western 
state. Box 6A-2. 





PATENT ATTORNEY, 32, 

and electromechanical. 6% years’ experience 
including: infringement litigation, prosecution, 
licensing and contract work, trade-marks, copy. 
rights, supervision of other attorneys; Patent 
Examiner in complex art; legal work on court. 
appealed patent and trade-mark cases. Desires 
responsible position with law firm or corporation 
Box 6A-7. 


MECHANICAL 





LAWYER WANTS EXPERIENCE IN MINN. 

esota practice with Twin City firm, no pay 
needed for start. Broad education includes 
science. Box 6A-3. 





SITUATION DESIRED: BOSTON COLLEGE 
and law school graduate; 28; married; industria! 
chemistry experience; Mass. Probate Court official 


‘for 2% years; member Mass., Federal, American 


Bars; desires position with lawyer or small firm 
with large volume of probate and/or industria 
business. Box 6A-4. 





ROBES 





MISCELLANEOUS 


POSITIONS WANTED 





LOOKING FOR A PUBLISHER OF YOUR 

no biography, legal manuscript, poetry, 
etc? All subjects considered. New authors wel- 
comed. Write for Free Booklet LX, Vanrtace 
Press, 120 West 3ist Street, New York. 





TRANSLATIONS-LEGAL-TECHNICAL-COM- 
mercial. Foreign Language Bureau, 211 Larch 
Ave., Teaneck, New Jersey. TE 6-6106. 





TRAVEL 





LAWYERS! A SPECIAL SERVICE OF- 
fered to you and your clients by ARDEL 
TRAVEL BUREAU, 745 Fifth Avenue, New 
York. All domestic and overseas travel and hotel 
reservations in the United States and abroad, 
promptly handled by our expert staff. No booking 
fees, just write or call ELdorado 5-7696 


HEAVY EXPERIENCED CORPORATION 

counsel, general practice, administrative execu- 
tive, trade regulations, FTC, Fed Food, Drug & 
Cosmetics, Anti-trust, ALL HOUSE COUNSEL 
PROBLEMS, all courts, expert draftsman, 
presently employed large [Illinois corporation, 
desires change to large corporation or law office. 
Married, 39. Will relocate. Box 5N-7. 


CORPORATION COUNSEL, 39, PENNSYL 

vania bar. Eleven years’ corporate, trial, general 
practice. Presently associated leading metropolitan 
law firm. Desires position as General Counsel or 
Assistant General Counsel of large corporation. 
Will re-locate. Box 6A-6. 








ATTORNEY-EXECUTIVE, 30'S, CUM LAUDE 

Law, College. Pennsylvania, New York Bars 
Now counsel, officer large chemical corporation. 
Relocate. Box 6A-8. 


400 American Bar Association Journal 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentitey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y 


SHORTHAND AND 
STENOTYPE REPORTING 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar. 


TECHNICAL SERVICES AVAILABLE 














ATTORNEYS, ATTENTION! LORNE D 
Beggs, Elevator Consultant. My more 
than-30 years’ experience to serve you. Box 
3363, Merchandise Mart Station, Chicago 54 
Illinois. 





For en gineers -_ 


a slide rule... 


For 
ATTORNEY S- 


AMERICAN JURISPRU DENCE 


L eet is an essential in the practice of law. 


AMERICAN JURISPRUDENCE epitomizes accuracy in the 
practice of law as the slide rule does in the engineering field. 


To assure accuracy in your research, briefing, or advice 
to clients, AMERICAN JURISPRUDENCE should be available for daily 
reference in your office. 


Ask us about subscription details. You'll find it’s easy to 
own AMERICAN JURISPRUDENCE. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 











if 


Coneus JURIS SecunmuM 


is the one complete LAW Encyclopedia based on 


ALL the CASES © 


AMERICAN LAW Book €0. BROOKLYN 1, N, Y. 





